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Held, That while a carrier may contract fur exemption from unavoidable 
perils, he is not permitted to contract for exemption for negligence. 


Held, That the United States courts will not be bound on this subject by lo- 
cal usage on the decision of a state court where the contract may have 
been made. 


Held, That there is no evidence of a general maritime law regarding such lia- 
bility, and the general maritime law is only in force in the United States 
in so far as it has been adopted by the laws and usages of the country. 


Held, That the fact that a contract made in the United States with a foreign 
carrier was to be chiefly performed on the vessel of such carrier and in 
the foreign country does not make it subject to the law of such country, 
in the absence of any evidence that the contract was made with a view to 
the laws of such country, but will be governed by the law of the country 
where made. 


Held, That the insurer upon paying the amount of the loss becumes subro- 
ated to the insured’s rights against the carrier without any special stipu- 
ations in the policy. 


Held, That astipulation in the bills of lading that liability should be limited 
to the carrier in whose charge the goods might be, and that the carrier 
should have the benefit of any insurance, which was manifestly inserted 
simply for the benefit of railroads over which part of the transportation 
took place, will not inure to the benefit of the ship through which the 
transportation was completed. 


Gray, J. 

This is an appeal by a steamship company from a decree rendered 
against it upon a libel in admiralty, “in a cause of action arising 
from breach of contract,” brought by an insurance company, claim- 
ing to be subrogated to the rights of the owners of goods shipped 
on board the Montana, one of the appellant’s steamships, at New 
York, to be carried to Liverpool, and lost or damaged by her strand- 
ing, because of the negligence of her master and officers, in Holy- 
head Bay on the coast of Wales, before reaching her destination. 

In behalf of the appellant, it was contended that the loss was 
caused by perils of the sea, without any negligence on the part of 
master and officers; that the appellant was not a common carrier; 
that it was exempt from liability by the terms of the bills of lading; 
and that the libellant had not been subrogated to the rights of the 
owners of the goods. 

It is to be remembered that the jurisdiction of this court to re- 
view the decree below is limited to questions of law, and does not 
extend to questions of fact: Act of February 16, 1875, c. 77, § 1; 
18 Stat., 315; The Gazelle, 128 U.S. 474, 484, and cases there cited. 

In the findings of fact, the circuit court, after stating, in much 
detail, the course of the ship’s voyage, the conduct of her master 
and officers, the position and character of the various lighthouses 
and other safeguards which she passed, and other attendent circum- 
stances immediately preceding the stranding, distinctly finds as 
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facts: “Those in charge of the navigation of the Montana were 
negligent, in that, without having taken cross-bearings on the light 
at South Stack, and so determined their distance from the light, they 
took an east three-quarters south course before passing the Sker- 
ries, and without seeing the Skerries light; and in that they con- 
tinued at full speed after hearing the fog-gun at North Stack; and 
in that they took a northeast by east magnetic course on hearing 
said fog-gun, instead of stopping and backing and taking a westerly 
course out of Holyhead Bay; and in that they did not ascertain their 
position in Holyhead Bay by means of the lights and fog-signals, or 
by the use of the lead, or by stopping until they should, by those 
means or otherwise, learn where the ship was.” 

“On the foregoing facts,” the only conclusion of law stated by the 
circuit court (except those affecting the right of subrogation and 
the amount to be recovered) is in these words: “The stranding of 
the Montana, and the consequent damage to her cargo, having been 
the direct result of the negligence of the master and officers of the 
steamer, the respondent is liable therefor.” Negligence is not here 
stated as a conclusion of law, but assumed as a fact already found. 
The conclusion of law is, in effect, that, such being the fact, the re- 
spondent is liable, notwithstanding any clause in the bills of lading. 

The question of negligence is fully and satisfactorily discussed in 
the opinion of the district court, reported in 17 Fed. Rep., 377, and 
in that of the circuit court, reported in 22 Blatchford, 372. It is 
largely, if not wholly, a question of fact, the decision of which by 
the circuit court cannot be reviewed here; and so far as it can pos- 
sibly be held to be or to involve a question of law, it is sufficient 
to say that the circumstances of the case, as found by the circuit 
court, clearly warrant, if they do not require, a court or jury, charged 
with the duty of determining issues of fact, to find that the strand- 
ing was owing to the negligence of the officers of the ship. 

The contention that the appellant is not a common carrier may 
also be shortly disposed of. 

By the settled law, in the absence of some valid agreement to the 
contrary, the owner of a general ship, carrying goods for hire, 
whether employed in internal, in coasting, or in foreign commerce, 
isa common carrier, with the liability of an insurer against all losses, 
except only from such irresistible causes as the act of God and public 
enemies: Molloy, bk. 2, c. 2, § 2; Bac. Ab. Carrier, A; Barclay vs. 
Cuculla y Gana, 3 Doug., 389; 2 Kent Com., 598, 599; Story on 
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Bailments, § 501; The Niagara, 21 How., 7, 23; The Lady Pike, 21 
Wall. 1, 14. 

In the present case, the circuit court has found as facts: “The 
Montana was an ocean steamer, built of iron, and performed regu- 
lar service a8 a common carrier of merchandise and passengers be- 
tween the ports of Liverpool, England, and New York, in the line 
commonly known as the Guion Line. By her, and by other ships 
in that line, the respondent was such common carrier. On March 
2, 1880, the Montana left the port of New York, on one of her regu- 
lar voyages, bound for Liverpool, England, with a full cargo, con- 
sisting of about twenty-four hundred tons of merchandise, and with 
passengers.” The bills of lading, annexed to the answer and to the 
findings of fact, show that the four shipments in question amounted 
to less than one hundred and thirty tons, or hardly more than one 
twentieth part of the whole cargo. It is clear, therefore, upon this 
record, that the appellant is a common carrier, and liable as such, 
unless exempted by some clause in the bills of lading. 

In each of the bills of lading, the excepted perils, for loss or dam- 
age, from which it is stipulated that the appellant shall not be re- 
sponsible, include “barratry of master or mariners,” and all perils 
of the seas, rivers, or navigation, described more particularly in one 
of the bills of lading as “collision, stranding, or other peril of the 
seas, rivers, or navigation, of whatever nature or kind soever, and 
howsoever such collision, stranding, or other peril may be caused,” 
and in the other three bills of lading described more generally as 
any “accidents of the seas, rivers, and steam navigation, of what- 
ever nature or kind soever;” and each bill of lading adds, in the 
following words in the one, and in equivalent words in the others, 
“ whether arising from the negligence, default, or error in judgment 
of the master, mariners, engineers, or others of the crew, or other- 
wise howsoever.” 

If the bills of lading had not contained the clause last quoted, it 
is quite clear that the other clauses would not have relieved the ap- 
pellant from liability for the damage to the goods from the strand- 
ing of the ship through the negligence of her officers. Collision or 
stranding is, doubtless, a peril of the seas; and a policy of insurance 
against perils of the seas covers a loss by stranding or collision, al- 
though arising from the negligence of the master or crew, because 
the insurer assumes to indemnify the assured against losses from 
particular perils, and the assured does not warrant that his servants 
shall use due careto avoid them: General Ins. Co. vs. Sherwood, 14 
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How., 351, 364, 365; Orient Ins. Co. vs. Adams, 123 U. S., 67, 73; 
Copeland vs. New England Ins. Co., 2 Met., 432, 448-450. But the 
ordinary contract of a carrier does involve an obligation on his part 
to use due care and skill in navigating the vessel and carrying the 
goods; and, as is everywhere held, an exception in the bill of lad- 
ing of perils of the sea, or other specified perils, does not excuse 
him from that obligation, or exempt him from liability for loss or 
damage from one of those perils to which the negligence of himself 
or his servants has contributed: New Jersey Steam Navigation 
Co. vs. Merchants’ Bank, 6 How., 344; Express Co. vs. Kountze, 8 
Wall., 342; Transportation Co. vs. Duwner, 11 Wall., 129; Grill vs. 
General Iron Screw Co., L. R., 1 C. P., 600, and L. R., 3 C. P., 476; 
The Xantho, 12 App. Cas., 503, 510, 515. 

We are then brought to the consideration of the principal ques- 
tion in the case, namely, the validity and effect of that clause in 
each bill of lading by which the appellant undertook to exempt it- 
self from all responsibility for loss or damage by perils of the sea, 
arising from negligence of the master and crew of the ship. 

This question appears to us to be substantially determined by the 
judgment of this court in Railroad Co. vs. Lockwood, 17 Wall., 357. 

That case, indeed, differed in its facts from the case at bar. It 
was an action brought against a railroad corporation by a drover, 
who, while being carried with his cattle on one of its trains under 
an agreement which it had required him to sign, and by which he 
was to pay certain rates for the carriage of the cattle, to pass free 
himself, and to take the risks of all injuries to himself or to them, 
was injured by the negligence of the defendant or its servants. 

The judgment for the plaintiff, however, was not rested upon the 
form of the agreement, or upon any difference between railroad 
corporations and other carriers, or between carriers by land and 
carriers by sea, or between carriers of passengers and carriers of 
goods, but upon the broad ground that no public carrier is per- 
mitted by law to stipulate for an exemption from the consequences 
of the negligence of himself or his servants. 

The very question there at issue, defined at the beginning of the 
opinion as “whether a railroad company, carrying passengers for 
hire, can lawfully stipulate not to be answerable for their own or 
their servants’ negligence in reference to such carriage,” was stated 
a little further on in more general terms as “the question before 
propounded, namely, whether common carriers may excuse them- 
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selves from liability for negligence;” and a negative answer to the 
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question thus stated was.a necessary link in the logical chain of 
conclusions announced at the end of the opinion as constituting the 
ratio dicidendi : 17 Wall., 359, 363, 384. 

The course of reasoning, supported by elaborate argument and 
illustration, and by copious references to authorities, by which those 
conclusions were reached, may be summed up as follows :— 

By the common law of England and America before the Declara- 
tion of Independence, recognized by the weight of English author- 
ity for half a century afterwards, and upheld by decisions of the 
highest courts of many states of the Union, common carriers could 
not stipulate for immunity for their own or their servants’ negli- 
gence. The English Railway and Canal Traffic Act of 1854, declar- 
ing void all notices and conditions made by those classes of common 
carriers, except such as should be held by the court or judge, before 
whom the case should be tried, to be just and reasonable, was sub- 
stantially a return to the rule of the common law. 

The only important modification by the Congress of the United 
States of the previously existing law on this subject is the act of 
1851 to limit the liability of ship-owners (Act of March 3, 1851, c. 
43; 9 Stat., 635; Rev. Stat., §§ 4,282-4,289), and that act leaves 
them liable without limit for their own negligence, and liable to the 
extent of the ship and freight for the negligence or misconduct of 
the master and crew. 

The employment of a common carrier is a public one, charging 
him with the duty of accommodating the public in the line of his 
employment. A common carrier is such by virtue of his occupa- 
tion, not by virtue of the responsibilities under which he rests. 
Even if the extent of those responsibilities is restricted by law or by 
contract, the nature of his occupation makes him a common carrier 
still. A common carrier may become a private carrier, or a bailee 
for hire, when, as a matter of accommodation or special engage- 
ment, he undertakes to carry something which it is not his business 
to carry. But when a carrier has a regularly established business 
for carrying all or certain articles, and especially if that carrier is a 
corporation created for the purpose of the carrying trade, and the 
carriage of the articles is embraced within the scope of its chartered 
powers, it is a common carrier, and a special contract about its re- 
sponsibility does not divest it of that character. 

The fundamental principle, upon which the law of common carri- 
ers was established, was to secure the utmost care and diligence in 
the performance of their duties. That end was effected in regard 
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to goods, by charging the common carrier as an insurer, and in re- 
gard to passengers, by exacting the highest. degree of carefulness 
and diligence. A carrier who stipulates not to be bound to the ex- 
ercise of care and diligence seeks to put off the essential duties of 
his employment. 

Nor can those duties be waived in respect to his agents or serv- 
ants, especially where the carrier is an artificial being, incapable of 
acting except by agents and servants. The law demands of the 
carrier carefulness and diligence in performing the service; not 
merely an abstract carefulness and diligence in proprietors and 
stockholders who take no active part in the business. To admit 
such a distinction in the law of common carriers, as the business is 
now carried on, would be subversive of the very object of the law. 

The carrier and his customer do not stand upon a footing of 
equality. The individual customer has no real freedom of choice. 
He cannot afford to higgle or stand out, and seek redress in the 
courts. He prefers rather to accept any bill of lading, or to sign 
any paper, that the carrier presents; and in most cases he has no 
alternative but to do this, or to abandon his business. 

Special contracts between the carrier and the customer, the terms 
of which are just and reasonable and not contrary to public policy, 
are upheld; such as those exempting the carrier from responsibil- 
ity for losses happening from accident, or from dangers of naviga- 
tion that no human skill or diligence can guard against; or for 
money or other valuable articles liable to be stolen or damaged— 
unless informed of their character or value; or for perishable arti- 
cles or live animals, when injured without default or negligence of 
the carrier. But the law does not allow a public carrier to 
abandon altogether his obligations to the public, and to stipulate 
for exemptions which are unreasonable and improper, amounting to 
an abnegation of the essential duties of his employment. 

It being against the policy of the law to allow stipulations 
which will relieve the railroad company from the exercise of care 
or diligence, or which, in other words, will excuse it for negligence 
in the performance of its duty, the company remains liable for 
such negligence. 

This analysis of the opinion in Railroad Co. vs. Lockwood, shows 
that it affirms and rests upon the doctrine that an express stipula- 
tion by any common carrier for hire, in a contract of carriage, that 
he shall be exempt from liability for losses caused by the negli- 
gence of himself or his servants, is unreasonable and contrary to 





408 Report of Decisions. [ June, 


public policy, and consequently void. And such has always been 
the understanding of this court, expressed in several later cases: 
Express Co. vs. Caldwell, 21 Wall., 264, 268; Railroad Co. vs. Pratt, 
22 Wall. 123, 184; Bank of Kentucky vs. Adams Express Co., 93 
U. S., 174, 183; Railway Co. vs. Stevens, 95 U. S., 655; Hart vs. 
Pennsylvania Railroad, 112 U. S., 331, 338; Phoenix Ins. Co. vs. 
Erie Transportation Co., 117 U. S., 312, 322; Inman vs. South Caro- 
lna Railway, 129 U. S., 128. 

The general doctrine is nowhere stated more explicitly than in 
Hart vs. Pennsylvania Railroad, and Phoenix Ins. Co. vs. Erie Trans- 
portation Co., just cited; and there does not appear to us to be any- 
thing in the decision or opinion in either of those cases which sup- 
ports the appellant’s position. 

In the one case, a contract fairly made between a railroad com- 
pany and the owner of the goods, and signed by the latter, by 
which he was to pay a rate of freight based on the condition that 
the company assumed liability only to the extent of an agreed val- 
uation of the goods, even in case of loss or damage by its negli- 
gence, was upheld as just and reasonable, because a proper and 
lawful mode of securing a due proportion between the amount for 
which the carrier might be responsible and the compensation which 
he received, and of protecting himself against extravagant or fanci- 
ful valuations—which is quite different from exempting himself 
from all responsibjlity whatever for the negligence of himself and 
his servants. 

In the other, the decision was that, as a common carrier might 
lawfully obtain from a third person insurance on the goods carried, 
against loss by the usual perils, though occasioned by negligence 
of the carrier’s servants, a stipulation in a bill of lading that the 
carrier, when liable for the loss, sbould have the benefit of any in- 
surance effected on the goods, was valid as between the carrier and 
the shipper, even when the negligence of the carrier’s servants was 
the cause of the loss. Upholding an agreement by which the car- 
rier receives the benefit of any insurance obtained by the shipper 
from a third person is quite different from permitting the carrier 
to compel the shipper to obtain insurance, or to stand bis own in- 
surer, against negligence on the part of the carrier. 

It was argued for the appellant, that the law of New York, the 
lex loci contractus, was settled by recent decisions of the court of 
appeals of that state in favor of the right of a carrier of goods or 
passengers, by land or water, to stipulate for exemption from all lia- 
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bility for his own negligence : Mynard vs. Syracuse Railroad, 71 
N. Y., 180; Spinetti vs. Atlas Steamship Co., 80 N. Y., 71. 

But on this subject, as on any question depending upon mercan- 
tile law and not upon local statute or usage, it is well settled that 
the courts of the United States are not bound by decisions of the 
courts of the state, but will exercise their own judgment, even 
when their jurisdiction attaches only by reason of the citizenship of 
the parties, in an action at law of which the courts of the state 
have concurrent jurisdiction, and upon a contract made and to be 
performed within the state: Railroad Co. vs. Lockwood, 17 Wall, 
357, 368; Myrick vs. Michigan Central Railroad, 107 U. S., 102; 
Carpenter vs. Providence-Washington Ins. Co., 16 Pet., 495, 511; 
Swift vs. Tyson, 16 Pet., 1; Railroad Co. vs. National Bank, 102 U. 
S., 14; Burgess vs. Seligman, 107 U. S., 20, 33; Smith vs. Alabama, 
124 U. S., 465, 478; Bucher vs. Cheshire Railroad, 125 U. S., 555, 
583. The decisions of the state courts certainly cannot be allowed 
any greater weight in the Federal courts when exercising. the ad- 
miralty and maritime jurisdiction exclusively vested in them by the 
Constitution of the United States. 

It was also argued in behalf of the appellant, that the validity 
and effect of this contract, to be performed principally upon the 
high seas, should be governed by the general maritime law, and 
that by that law such stipulations are valid. To this argument 
there are two answers. 

First. There is not shown to be any such general maritime law: 
The industry of the learned counsel for the appellant has collected 
articles of codes, decisions of courts, and opinions of commentators 
in France, Italy, Germany, and Holland, tending to show that, by 
the law administered in those countries, such a stipulation would 
be valid. But those decisions and opinions do not appear to have 
been based on general maritime law, but largely, if not wholly, 
upon provisions or omissions in the codes of the particular country; 
and it has been said by many jurists that the law of France, at 
least, was otherwise. See 2 Pardessus Droit Commercial, no. 542; 
4 Goujet & Meyer Dict. Droit Commercial (2d ed.) Voiturier, nos. 
1, 81; 2 Troplong Droit Civil, nos. 894, 910, 942, and other books 
cited in Peninsular and Oriental Co. vs. Shand, 3 Moore P. C. (N. 
S.), 272, 278, 285, 286; 25 Laurent Droit Civil Francais, no. 532; 
Mellish, L. J., in Cohen vs. Southeastern Railway, 2 Ex. D., 253, 257. 

Second. The general maritime law is in force in this country, or 
in any other, so far only as it has been adopted by the laws or 
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usuages thereof; and no rule of the general maritime law (if any 
exists) concerning the validity of such a stipulation as that now be- 
fore us has ever been adopted in the United States or in England, 
‘or recognized in the admiralty courts of either: The Lottawanna, 21 
Wall., 558; The Scotland, 105 U.S., 24, 29, 33; The Belgenland, 
114 U. S., 355, 369; The Harrisburg, 119 U. S., 199; The Hamburg, 
2 Moore P. C. (N. S.), 289, 319; S.C. Brown. & Lush., 253, 272; 
Lloyd vs. Guibert, L. R., 1 Q. B., 115, 123, 124;5.C, 6B & S, 
100, 134, 136; The Gaetano & Maria, 7 P. D., 137, 148. 

It was argued in this court, as it had been below, that as the con- 
tract was to be chiefly performed on board of a British vessel and 
to be finally completed in Great Britain, and the damage occurred 
in Great Britain, the case should be determined by the British law, 
and that by that law the clause exempting the appellant from liabil- 
ity for losses occasioned by the negligence of its servants was valid. 

The circuit court declined to yield to this argument upon two 
grounds : 1st. That as the answer expressly admitted the jurisdic- 
tion of the circuit court asserted in the libel, and the law of Great 
Britain had not been set up in the answer nor proved as a fact, the 
case must be decided according to the law of the Federal courts as 
a question of general commercial law. 2d. That there was nothing 
in the contracts of affreightment to indicate a contracting in view 
of any other law than the recognized law of such forum in the 
United States as should have cognizance of suits on the contracts : 
22 Blatchford, 397. 

The law of Great Britain since the Declaration of Independence 
is the law of a foreign country, and, like any other foreign law, is 
matter of fact, which the courts of this country cannot be presumed to 
be acquiinted with, or to have judicial knowledge of, unless it is 
pleaded and proved. 

The rule that the courts of one country cannot take cognizance 
of the law of another without plea and proof has been constantly 
maintained, at law and in equity, in England and America : Church 
vs. Hubbart, 2 Cranch, 187, 236; Ennis vs. Smith, 14 How., 400, 
426, 427; Dainese vs. Hale, 91 U. S., 13, 20, 21; Pierce vs. Indseth, 
106 U. S., 546; Ex parte Cridland, 3 Ves. & B., 94, 99; Lloyd vs. 
Guibert, L. R., 1 Q. B., 115, 129; S. C., 6 B. & S., 100, 142. In the 
case last cited, Mr. Justice Willes, delivering judgment in the Ex- 
chequer Chamber, said: “In order to preclude all misapprehension, 
it may be well to add, that a party who relies upon a right or an 
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exemption by foreign law is bound to bring such law properly be- 
fore the court, and to establish it in proof. Otherwise the court, 
not being entitled to notice such law without judicial proof, must 
proceed according to the law of England.” 

The decision in Lamar ys. Micou (112 TU. S., 452, and 114 U. S., 
218) did not in the least qualify this rule, but only applied the 
settled doctrine that the circuit courts of the the United States, and 
this court, on appeal from their decisions, take judicial notice of the 
laws of the several states of the Union as domestic laws; and it has 
since been adjudged, in accordance with the general rule as to 
foreigr law, that this court, upon writ of error to the highest court 
of a state, does not take judicial notice of the law of another state, 
not proved in that court and made part of the record sent up, unless 
by the local law that court takes judicial notice of it: Hanley vs. 
Donoghue, 116 U. S., 1; Renaud vs. Abbott, 116 U. S., 277, 285. 

The rule is as well established in courts of admiralty as in courts of 
common law or courts of equity. Chief Justice Marshall, delivering 
judgment in the earliest admiralty appeal in which he took part, 
said: “That the laws of a foreign nation, designed only for the 
direction of its own affairs, are not to be noticed by the courts of 
other countries, unless proved as facts, and that this court, with 
respect to facts, is limited to the statement made in the court below, 
cannot be questioned:” Talbot vs. Seeman, 1 Cranch, 1, 38. And 
in a recent case in admiralty, Mr. Justice Bradley said: “Ifa collision 
should occur in British waters, at least between British ships, and 
the injured party should seek relief in our courts, we would admin- 
ister justice according to the British law, so far as the rights and 
liabilities of the parties were concerned, provided it were shown 
what that law was. If not shown, we would apply our own law to 
the case. In the French or Dutch tribunals they would do the 
same:” The Scotland, 105 U. S., 24, 29. 

So Sir William Scott, in the High Court of Admiralty, said: 
“Upon all principles of common jurisprudence, foreign law is always 
to be proved as a fact:” The Louis, 2 Dodson, 210, 241. To the 
same effect are the judgments of the Judicial Committee of the 
Privy Council in The Prince George, 4 Moore P. C., 21, and The 
Peerless, 13 Moore P. C., 484. And in a more recent case, cited by 
the appellant, Sir Robert Phillimore said: “I have no doubt what- 
ever that those who rely upon the difference between the foreign 
law and the law of the forum in which the case is brought are bound 
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to establish that difference by competent evidence:” The Duero, 
L. R., 2 Ad. & Ec., 393, 397. 

It was, therefore, rightly held by the circuit court, upon the 
pleadings and proofs upon which the case had been argued, 
that the question whether the British law differed from our own 
was not open. 

But it appears by the supplemental record, certified to this court 
in obedience to a writ of certiorari, that after the circuit court had 
delivered its opinion and filed its findings of fact and conclusions of 
law, and before the entry of a final decree, the appellant moved for 
leave to amend the answer by averring the existence of the British 
law and its applicability to this case, and to prove that law; and that 
the motion was denied by the circuit court, because the proposed 
allegation did not set up any fact unknown to the appellant at the 
time of filing the original answer, and could not be allowed under 
the rules of that court: 22 Blatchford, 402-404. 

On such a question we should be slow to overrule a decision of 
the circuit court. But we are not prepared to say that if, upon full 
consideration, justice should appear to require it, we might not do 
so, and order the case to be remanded to that court with directions 
to allow the answer to be amended and proof of the foreign law to 
be introduced: The Adeline, 9 Cranch, 244, 284; The Marianna 
Flora, 11 Wheat., 1, 38; The Charles Morgan, 115 U.S., 69; Mer- 
chants’ Ins. Co. vs. Allen, 121 U. S., 67; The Gazelle, 128 U. S., 474. 
And the question of the effect which the law of Great Britain, if 
duly alleged and proved, should have upon this case has been fully 
and ably argued. 

Under these circumstances, we prefer not to rest our judgment 
upon technical grounds of pleading or evidence, but, taking the 
same course as in Merchants’ Ins. Co. vs. Allen, just cited, proceed 
to consider the question of the effect of the proof offered, if admitted. 

It appears by the cases cited in behalf of the appellant, and is 
hardly denied by the appellee, that under the existing law of Great 
Britain, as declared | y the latest decisions of her courts, common 
carriers, by land or sea, except so far as they are controlled by the 
provisions of the Railway and Canal Traffic Act of 1854, are per- 
mitted to exempt themselves by express contract from responsibility 
for losses occasioned by negligence of their servants: The Duero, 
L. R., 2 Ad. & Ec., 393; Taubman vs. Pacific Co., 26 Law Times 
(N. S.), 704; Steel vs. State Line Steamship Co., 3 App. Cas., 72; 
Manchester &c. Railway vs. Brown, 8 App. Cas., 703. It may, 
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therefore, be assumed that the stipulation now in question, though in- 
valid by our law, would be valid according to the law of Great Britain. 

The general rule as to what law should prevail, in case of a conflict 
of laws concerning a private contract, was concisely and exactly 
stated before the Declaration of Independence by Lord Mansfield 
(as reported by Sir William Blackstone, who had been of counsel in 
the case) as follows: “The general rule, established ex comitate et 
jure gentium, is that the place where the contract is made, and not 
where the action is brought, is to be considered in expounding and 
enforcing the contract. But this rule admits of an exception, when 
the parties (at the time of making the contract) had a view to a 
different kingdom:” Robison vs. Bland, 1 W. BL, 234, 256, 258; 
S. C., 2 Bur., 1,077, 1,078. 

The recent decisions by eminent English judges, cited at the bar, 
so clearly affirm and so strikingly illustrate the rule, as applied to 
cases more or less resembling the case before us, that a full state- 
ment of them will not be inappropriate. 

In Peninsular & Oriental Co. vs. Shand (3 Moore P. C. (N. S.), 
272, 290), Lord Justice Turner, delivering judgment in the Privy 
Council, reversing a decision of the Supreme Court of Mauritius, 
said, “The general rule is, that the law of the country where a con- 
tract is made governs as to the nature, the obligation, and the inter- 
pretation of it. The parties to a contract are either the subjects of 
the power there ruling, or as temporary residents owe it a tempo- 
rary allegiance; in either case equally, they must be understood to 
submit to the law there prevailing, and to agree to its action upon 
their contract. It is, of course, immaterial that such agreement is 
not expressed in terms; it is equally an agreement in fact, presumed 
de jure, and a foreign court interpreting or enforcing it on any 
contrary rule defeats the intention of the parties, as well as neglects 
to observe the recognized comity of nations.” 

It was accordingly held, that the law of England, and not the 
French law in force at Mauritius, governed the validity and con- 
struction of a contract made in an English port between an English 
company and an English subject to carry him thence’ by way of 
Alexandria and Suez to Mauritius, and containing a stipulation that 
the company should not be liable for loss of passengers’ baggage, 
which the court in Mauritius had held to be invalid by the French 
law: 3 Moore P. C. (N. 8.), 278. 

Lord Justice Turner observed, that it was a satisfaction to find 
that the Court of Cassation in France had pronounced a judgment 
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to the same effect, under precisely similar circumstances, in the case 
of a French officer taking passage at Hong Kong, an English pos- 
session, for Marseilles in France, under a like contract, on a ship 
of the same company, which was wrecked in the Red Sea, owing to 
the negligence of her master and crew: Julien vs. Peninsular & 
Oriental Co., imperfectly stated in 3 Moore P. C. (N. 8.), 282, note, 
and fully reported in 75 Journal du Palais (1864), 225. 

The case of Lloyd vs. Guibert, 6 B. & S., 100; S.C. L. R.,1 Q. B., 
115; decided in the Queen’s Bench before, and in the Exchequer 
Chamber after, the decision in the Privy Council just referred to, 
presented this peculiar state of facts: A French ship, owned by 
Frenchmen, was chartered by the master, in pursuance of his gen- 
eral authority as such, in a Danish West India island, to a British 
subject, who knew her to be French, for a voyage from St. Marc in 
Hayti to Havre, London or Liverpool at the charter's option, and he 
shipped a cargo from St. Mare to Liverpool. On the voyage, the 
ship sustained damage from a storm which compelled her to put 
into a Portuguese port. There the master lawfully borrowed money 
on bottomry, and repaired’the ship, and she carried her cargo safe 
to Liverpool. The bondholder proceeded in an English court of 
admiralty against the ship, freight and cargo, which being insuffi- 
cient to satisfy the bond, he brought an action at law to recover the 
deficiency against the owners of the ship; and they abandoned the 
ship and freight in such manner as by the French law absolved 
them from hability. It was held that the French law governed the 
case, and therefore the plaintiff could not recover. 

It thus appears that in that case the question of the intent of the 
parties was complicated with that of the lawful authority of the 
master; and the decision in the Queen’s Bench was put wholly upon 
the ground that the extent of his authority to bind the ship, the 
freight, or the owners was limited by the law of the home port of 
the ship, of which her flag was sufficient notice: 6 B. & S., 100, 
That decision was in accordance with an earlier one of Mr. Justice 
Story, in Pope vs. Nickerson (3 Story, 465), as well as with later ones 
in the Privy Council, on appeal from the High Court of Admiralty, 
in which the validity of a bottomry bond has been determined by 
the law prevailing at the home port of the ship, and not by the law 
of the port where the bond was given: The Karnak, L. R., 2 P. C., 
505, 512; The Gaetano & Maria, 7 P. D., 187. See also The 
Woodland, 7 Benedict, 110, 118; 14 Blatchford, 499, 503; and 104 
U. S., 180. 
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The judgment in the Exchequer Chamber in Lloyd vs. Guibert 
was put upon somewhat broader ground. Mr. Justice Willes, in de- 
livering that judgment, said: “It is generally agreed that the law 
of the place where the contract is made is prima facie that which the 
parties intended, or ought to be presumed to have adopted as the 
footing upon which they dealt, and that such law ought, therefore, 
to prevail in the absence of circumstances indicating a different in- 
tention, as, for instance, that the contract is to be entirely per- 
formed elsewhere, or that the subject matter is immovable property 
situated in another country, and so forth; which latter, though 
somestimes treated as distinct rules, appear more properly to be 
classed as exceptions to the more general one, by reason of the cir- 
cumstances indicating an intention to be bound by a law different 
from that of the place where the contract is made; which intention 
is inferred from the subject matter and from the surrounding cir- 
cumstances, so far as they are relevant to construe and determine the 
character of the contract.” L. R., 1 Q. B., 122, 123; 6 B. & S. 133. 

It was accordingly held, conformably to the judgment in Penin- 
sular & Oriental Co. vs. Shand, above cited, that the law of England, 
as the law of the place of final performance or port of discharge, 
did not govern the case, because it was “ manifest that what was to 
be done at Liverpool was but a small portion of the entire service to 
be rendered, and that the character of the contract cannot be de- 
termined thereby,” although as to the mode of delivery the usages 
of Liverpool would govern: L. R., 1 Q. B., 125, 126; 6 B. & S., 137. 
It was then observed that the law of Portugal, in force where the 
bottomry bond was given, could not affect the case; that the law of 
Hayti had not been mentioned or relied upon in argument; and 
that “in favor of the law of Denmark, there is the cardinal fact 
that the contract was made in Danish territory, and further, that 
the first act done towards performance was weighing anchor in a 
Danish port;” and it was finally, upon a view of all the circumstan- 
ces of the case, decided that the law of France, to which the ship 
and her owners belonged, must govern the question at issue. 

The decision was, in substance, that the presumption that the con- 
tract should be governed by the law of Denmark, in force where it 
was made, was not overcome in favor of the law of England by the 
fact that the voyage was to an English port and the charterer an 
Englishman, nor in favor of the law of Portugal, by the fact that the 
bottomry bond was given in a Portuguese port; but that the ordi- 
nary presumption was overcome by the consideration that French 
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owners and an English charterer, making a charter party in the 
French language of a French ship, in a port where both were for- 
eigners, to be perforraed partly there by weighing anchor for the 
port of loading (a place where both parties would also be foreign- 
ers,) partly at that port by taking the cargo on board, principally on 
the high seas, and partly by final delivery in the port of discharge, 
must have intended to look to the law of France as governing the 
question of the liability of the owner beyond the value of the ship 
and freight. 

In two later cases, in each of which the judgment of the Queen’s 
Bench Division was affirmed by the Court of Appeal, the law of the 
place where the contract was made was held to govern, notwith- 
standing some of the facts strongly pointed towards the application 
of another law; in the one case, to the law of the ship’s flag; and in 
the other, to the law of the port where that part of the contract was 
to be performed, for the non-performance of which the suit was 
brought. 

In the first case, a bill of lading, issued in England in the Eng- 
lish language to an English subject, by a company described therein 
as an English company, and, in fact, registered both in England and 
in Holland, for goods shipped at Singapore, an English port, to be 
carried to a port in Java, a Dutch possession, in a vessel with a 
Dutch name, registered in Holland, commanded by a Dutch master, 
and carrying the Dutch flag, in order to obtain the privilege of trad- 
ing with Java, was held to be governed by the law of England, and 
not by that of Holland, in determining the validity and construction 
of a clause exempting the company from lisbility for negligence of 
master and crew; and Lords Justices Brett and Lindley both con- 
sidered it immaterial whether the ship was regarded as English or 
Dutch: Chartered Bank of India vs. Netherlands Steam Navigation 
Co., 9 Q. B. D., 118, and 10 Q. B. D., 521, 529, 536, 540, 544. 

As Lord Justice Lindley observed: “This conclusion is not at all 
at variance with Lloyd vs. Guibert, but rather in accordance with it. 
It is true that in that case the law of the flag prevailed; but the in- 
tention of the parties was admitted to be the crucial test; and the 
law of the ship’s flag was considered as the law intended by the 
parties to govern their contract, as there really was no other law 
which they could reasonably be supposed to have contemplated. 
The plaintiff there was English, the defendant French; the lex loc 
contractus was Danish; the ship was French; her master was 
French; and the contract was in the French language. The voyage 
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was from Hayti to Liverpool. The facts here are entirely different, 
and so is the inference to be deduced from them. The lex loci 
cont#&ctus was here English, and ought to prevail unless there is 
some good ground to the contrary. So far from there being such 
ground, the inference is very strong that the parties really intended 
to contract with reference to English law :” 10 Q. B. D., 540. 

In the remaining English case, a contract made in London be- 
tween two English mercantile houses, by which one agreed to sell 
tothe other 20,000 tons of Algerian esparto, to be shipped by a 
French company at an Algerian port, on board vessels furnished by 
the purchasers at London, and to be paid for by them in London on 
arrival, was held to be an English contract, governed by English 
law; notwithstanding that the shipment of the goods in Algiers had 
been prevented by vis major, which, by the law of France in force 
there, excused the seller from performing the contract: Jacobs 
vs. Crédit Lyonnais, 12 Q. B. D., 589. 

That result was reached by applying the general rule, expressed 
by Denman, J., these words : “The general rule is, that where a 
contract is made in England between merchants carrying on busi- 
ness here, as this is, but to be performed elsewhere, the construc- 
tion of the contract, and all its incidents, are to be governed by the 
law of the country where the contract is made, unless there is 
something to show that the intention of the parties was that the 
law of the country where the contract is to be performed should 
prevail;” and summed up by the court of appeal, consisting of Brett, 
M. R.. and Bowen, L. J., as follows: “The broad rule is that the 
law of a country where a contract is made presumably governs the 
nature, the obligation, and the interpretation of it, unless the con- 
trary appears to be the express intention of the parties :” 12 Q. B. 
D., 596, 597, 600. 

This court has not heretofore had occasion to consider by what 
law contracts like those now before us should be expounded. But 
it has often affirmed and acted on the general rule, that contracts 
are to be governed, as to their nature, their validity, and their in- 
terpretation, by the law of the place where they were made, unless 
the contracting parties clearly appear to have had some other law 
in view: Cox vs. United States, 6 Pet., 172; Scudder vs. Union 
Bank, 91 U. S., 406; Pritchard vs. Norton, 106 U. S., 124; Lamar vs. 
Micou, 114 U. S, 218; Watts vs. Camors, 115 U. S., 353, 362. 

The opinion in Watts vs. Camors, just cited, may require a word 


or two of explanation. It was there contested whether, in a charter 
VoL, XVIII.- 27, 
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party made at New Orleans between an English owner and an 
American charterer of an English ship fora voyage from New Or- 
leans to a port on the continent of Europe, a clause regulatir® the 
amount payable in case of any breach of the contract was to be 
considered as liquidating the damages, or as a penalty only. Such 
was the question of which the court said that if it depended upon 
the intent of the parties, and consequently upon the law which they 
must be presumed to have had in view, they “must be presumed to 
look to the general maritime law of the two countries, and not to 
the local law of the state in which the contract is signed.” The 
choice there, was-not between the American law and the English law, 
but between the statutes and decisions of the state of Louisiana, and a 
rule of the maritime law common to the United States and England. 

Some reliance was placed by the appellant upon the following 
observations of Mr. Justice Story, sitting in the circuit court :— 

“Tf a contract is to be performed, partly in one country and partly 
in another country, it admits of a double aspect, nay, it has a 
double operation, and is, as to the particular parts, to be inter- 
preted distinctively; that is, according to the laws of the country 
where the particular parts are to be performed or executed. This 
would be clearly seen in the case of a bill of lading of goods, deliv- 
erable in portions or parts at ports in different countries. Indeed, 
in cases of contracts of affreightment and shipment, it must often 
happen that the contract looks to different portions of it to be per- 
formed in different countries; some portions at the home port, some 
at the foreign port, and some at the return port.” “The goods here 
were deliverable in Philadelphia; and what would be an effectual 
delivery thereof, in the sense of the law (which is sometimes a nice 
question), would, beyond question, be settled by the law of Penn- 
sylvania. But to what extent the owners of the schooner are liable 
to the shippers for a non-fulfilment of u contract of shipment of the 
master,—whether they incur an absolute or a limited liability, must 
depend upon the nature and extent of the authority which the own- 
ers gave him, and this is to be measured by the law of Massachu- 
setts,” where the ship and her owners belonged : Pope vs. Nicker- 
son, 3 Story, 465, 484, 485. 

But in that case the last point stated was the only one in judg- 
ment; and the previous remarks evidently had regard to such dis- 
tinct obligations included in the contract of affreightment as are to 
be performed in a‘particular port—for instance, what would be an 
effectual delivery, so as to terminate the liability of the carrier, 
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which, in the absence of express stipulation on that subject, is or- 
dinarily governed by the law or usage of the port of discharge: 
Robertson vs. Jackson, 2 C. B., 412; Lloyd vs. Guibert, L. R., 1 Q. 
B., 115, 126; 8. C., 6 B. & S., 100, 137. 

In Morgan vs. New Orleans, etc. Railroad (2 Woods, 244), a con- 
tract made in New York, by a person residing there, with a railroad 
corporation having its principal office there, but deriving its powers 
from the laws of other states, for the conveyance of interests in 
railroads and steamboat lines, the delivery of property and the 
building of a railroad in those states, and which, therefore, might 
be performed partly in New York and must be performed partly in 
the other states, was held by Mr. Justice Bradley, so far as con- 
cerned the right of one party to have the contract rescinded on ac- 
count of non-performance by the other party, to he governed by 
the law of New York, and not by either of the diverse laws of the 
other states in which parts of the contract were to be performed. 

In Hale vs. New Jersey Steam Navigation Co. (15 Conn., 538, 
546), goods were shipped at New York for Providence in Rhode 
Island, or Boston in Massachusetts, on a steamboat employed in 
the business of transportation between New York and Providence; 
and an exemption, claimed by the carrier under a public notice, was 
disallowed by the Supreme Court of Connecticut, because by the 
then law of New York the liability of a common carrier could not 
be limited by such a notice. Chief Justice Williams, delivering 
judgment, said: “ The question is, by what law is this contract to 
be governed? The rule upon that subject is well settled, and has 
been often recognized by this court, that contracts are to be con- 
strued according to the laws of the state where made, unless it is 
presumed from their tenor that they were entered into with a view 
to the laws of some other state. There is nothing in this case, 
either from the location of the parties or the nature of the con- 
tract, which shows that they could have had any other law in view 
than that of the: place where it was made. Indeed, as the goods 
were shipped to be transported to Boston or Providence, there 
would be the most entire uncertainty what was to be the law of the 
case if any other rule was to prevail. We have, therefore, no doubt 
that the law of New York, as to the duties and obligations of com- 
mon carriers, is to be the law of the case.” 

In Dyke vs. Erie Railway (45 N. Y.,113, 117), a passenger traveling 
upon a ticket by which a railroad corporation, established in New 
York, and whose road extended from one place to another in that 
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state, passing through the states of Pennsylvania and New Jersey 
by their permission, agreed to carry him from one to another place 
in New York, was injured in Pennsylvania, by the law of which the 
damages in actions against railroads for personal injury were limited 
to $3,000. The Court of Appeals of New York held that the law of 
Pennsylvania had no application to the case; and Mr. Justice Allen, 
delivering the opinion, referred to the case of Peninsular & Orien- 
tal Co. vs. Shand, before cited, as analogous in principle, and said: 
“The contract was single and the performance one continuous act. 
The defendant did not undertake for one specific act, in part per- 
formance, in one state, and another specific and distinct act in an- 
other of the states named, as to which the parties could be pre- 
sumed to have had in view the laws and usages of distinct places, 
Whatever was done in Pennsylvania was a part of the single act of 
transportation from Attica or Waverly, in the state of New York, to 
the city of New York, and in performance of an obligation assumed 
and undertaken in this state, and which was indivisible. The obli- 
gation was created here, and by force of the laws of this state, and 
force and effect must be given to it in conformity to the laws of 
New York. The performance was to commence in New York, and 
to be fully completed in the same state, but liable to breach, partial 
or entire, in the states of Pennsylvania and New Jersey, through 
which the road of the defendant passed; but whether the contract 
was broken, and if broken the consequence of the breach should be 
determined by the laws of this state. It cannot be assumed that 
the parties intended to subject the contract to the laws of the other 
states, or that their rights and liabilities should be qualified or va- 
ried by any diversities that might exist between the laws of those 
states and the lex loci contractus.” 

In McDaniel vs. Chicago & Northwestern Railway (24 Iowa, 412, 
417), cattle transported by a railroad company from a place in Iowa 
to a place in Illinois, under a special contract made in Iowa, con- 
taining a stipulation that the company should be éxempt from lia- 
bility for any damage, unless resulting from collision or derailing of 
trains, were injured in Illinois by the negligence of the company’s 
servants; and the Supreme Court of Iowa, Chief Justice Dillon pre- 
siding, held the case to be governed by the law of Iowa, which per- 
mitted no common carrier to exempt himself from the liability 
which would exist in the absence of contract. The court said: 
“The contract being entire and indivisible, made in Iowa, and to be 
partly performed here, it must, as to its validity, nature, obligation, 
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and interpretaticn, be governed by our law. And by our law, so far 
as it seeks to change the common law, it is wholly nugatory and in- 
operative. The rights of the parties, then, are to be determined un- 
der the common law,the same as if no such contract had been made.” 

So in Pennsylvania Co. vs. Fairchild (69 Illinois, 260), where a 
railroad company received in Indiana goods consigned to Leaven- 
worth in Kansas, and carried them to Chicago in Illinois, and there 
delivered them to another railroad company, in whose custody they 
were destroyed by fire, the Supreme Court of Illinois held that the 
case must be governed by the law of Indiana, by which the first 
company was not liable for the loss of the goods after they had 
passed into the custody of the next carrier in the line of transit. 

The other cases in the courts of the several states, cited at the 
bar, afford no certain or satisfactory guide. Two cases, held not to 
be governed by a statute of Pennsylvania providing that no rail- 
road corporation should be liable for a loss of passenger’s baggage 
beyond $300, unless the excess in value was disclosed and paid for, 
were decided (whether rightly or not we need not consider) with- 
out much reference to authority, and upon their peculiar circum- 
stances—the one case, on the ground that a contract by a New Jer- 
sey corporation to carry a passenger and his baggage from a wharf 
in Philadelphia across the Delaware River, in which the states of 
Pennsylvania and New Jersey had equal rights of navigation and 
passage, and thence through the state of New Jersey to Atlantic 
City, was a contract to be performed in New Jersey and governed 
by the law of that state: Brown vs. Camden & Atlantic Railroad (83 
Penn. St., 316) and the other case, on the ground that the baggage 
received at a town in Pennsylvania to be carried to’New York City, 
having been lost after its arrival, by negligence on the part of the 
railroad company, the cortract, so far as concerned the delivery was 
to be governed by the law of New York: Curtis vs. Delaware & 
Lackawanna Railroad, 74 N. Y., 116. The suggestion in Barter vs. 
Wheeler (49 N. H., 9, 29), that the question, whether the liability of a 
railroad corporation for goods transported through parts of two 
states was that of a common carrier or of a forwarder only, should 
be governed by the law of the state in which the loss happened, 
was not necessary to the decision, and appears to be based on a 
strained inference from the observations of Mr. Justice Story in 
Pope vs. Nickerson, above cited. In a later case, the Supreme 
Court of New Hampshire reserved any expression of opinion upon 
a like question: Gray vs. Jackson, 51 N. H., 9, 39. 
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This review of the principal cases demonstrates that according to 
the great preponderance, if not the uniform concurrence, of author- 
ity, the general rule, that the nature, the obligation, and the inter- 
pretation of a contract are to be governed by the law of the place 
where it is made, unless the parties at the time of making it: have 
some other law in view, requires a contract of affreightment, made 
in one country between citizens or residents thereof, and the perfor- 
mance of which begins there, to be governed by the law of that 
country, unless the parties, when entering into the contract, clearly 
manifest a mutual intention that it shall be governed by the law of 
some other country. 

There does not appear to us to be anything in either of the bills 
of lading in the present case, tending to show that the contracting 
parties looked to the law of England, or to any other law than that 
of the place where the contract was made. 

The bill of lading for the bacon and hams was made and dated at 
New York, and signed by the ship’s agent there. It acknowledges 
that the goods have been shipped “ in and upon the steamship called 
Montana, now lying in the port of New York and bound for the 
port of Liverpool,” and are to be delivered at Liverpool. It con- 
tains no indication that the owners of the steamship are English, or 
that their principal place of business is in England, rather than in 
this country. On the contrary, the only description of the line of 
steamships, or of the place of business of their owners, is in a 
memorandum in the margin, as follows: ‘“Guion Line, United 
States Mail Steamers. New York: 29 Broadway, Liverpool: 11 Rum- 
ford St.” No distinction is made between the places of business at 
New York and at Liverpool, except that the former is named first. 
The reservation of liberty, in case of an interruption of the voyage, 
“to tranship the goods by any other steamer,” would permit tran- 
shipment into a vessel of any other line, English or American. 
And general average is to be computed, not by any local law or 
usage, but “ according to York-Antwerp rules,” which are the rules 
drawn up in 1864 at York in England, and adopted in 1877 at Ant- 
werp in Belgium, at international conferences of representatives of 
the more important mercantile associations of the United States, as 
well as of the maritime countries of Europe. Lowndes on General 
Average (3 ed.), Appendix Q. 

The contract being made at New York, the ship-owner having a 
place of business there, and the shipper being an American, both 
parties must be presumed to have submitted themselves to the law 
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there prevailing, and to have agreed to its action upon their con- 
tract. The contract is a single one, and its principal object, the 
transportation of the goods, is one continuous act, to begin in the 
port of New York, to be chiefly performed on the high seas, and to 
end at the port of Liverpool. The facts that the goods are to be 
delivered at Liverpool, and the freight and primage, therefore, pay- 
able there in sterling currency, do not make the contract an English 
contract, or refer to the English law the question of the liability of 
the carrier for the negligence of the master and crew in the course 
of the voyage: Peninsular & Oriental Co. vs. Shand; Lloyd vs. 
Guibert; and Chartered Bank of India vs. Netherlands Steam Navi- 
gation Co., before cited. 

There is even less ground for holding the three bills of lading of 
the cotton to be English contracts. Each of them is made and dated 
at Nashville, an inland city, and is a through-bill of lading, over the 
Louisville and Nashville Railroad and its connections, and by the 
Williams and Guion Steamship Company, from Nashville to Liver- 
pool; and the whole freight from Nashville to Liverpool is to be “ at 
the rate of fifty-four pence sterling per 100 Ibs. gross weight.” It 
is stipulated that the liability of the Louisville and Nashville Rail- 
road and its connections as common carriers “terminates on de- 
livery of the property to the steamship company at New York, when 
the liability of the steamship commences, and not before;’ and that 
“the property shall be transported from the port of New York to 
the port of Liverpool by the said steamship company, with liberty 
to ship by any other steamship or steamship line.” And in the 
margin is this significant reference to a provision of the statutes of 
the United States, applicable to the ocean transportation only: “ Ar- 
TENTION OF SHIPPERS IS CALLED TO THE ACT OF Cona@ress or 1851: ‘ Any 
person or persons shipping oil of vitriol, unslacked lime, inflam- 
mable matches [or] gunpowder, in a ship or vessel taking cargo for 
divers persons on freight, without delivering at the time of ship- 
ment a note in writing, expressing the nature and character of such 
merchandise to the master, mate or officer, or person in charge of 
the loading of the ship or vessel, shall forfeit to the United States 
one thousand dollars.’” Act of March 3, 1851, c. 42, § 7; 9 Stat., 
636; Rev. Stat. § 4288. 

It was argued that as each bill of lading, drawn up and signed by 
the carrier and assented to by the shipper, contained a stipulation 
that the carrier should not be liable for losses by perils of the sea, 
arising from the negligence of its servants, both parties must be 
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presumed to have intended to be bound by that stipulation, and 
must therefore, the stipulation being void by our law and valid by 
the law of England, have intended that their contract should be 
governed by the English law; and one passage in the judgment in 
Peninsular & Oriental Co. vs. Shand, gives some color to the argu- 
ment : 3 Moore P. C. (N.S.), 291. But the facts of the two cases 
are quite different in this respect. In that case, effect was given to 
the law of England, where the contract was made; and both parties 
were English, and must be held to have known the law of their own 
country. In this case, the contract was made in this country, be- 
tween parties, one residing and the other doing business here; and 
the law of England is a foreign law, which the American shipper is 
not presumed to know. Both parties, or either of them, may have 
supposed the stipulation to be valid; or both or either may have 
known that by our law, as declared by this court, it was void. In 
either aspect, there is no ground for inferring that the shipper, at 
least, had any intention, for the purpose of securing its validity, to 
be governed by a foreign law, which he is not shown, and cannot be 
presumed, to have had any knowledge of. 

Our conclusion on the principal question in the case may be 
summed up thus: Each of the bills of lading is an American and 
not an English contract, and, so far as concerns the obligation to 
carry the goods in safety, is to be governed by the American law, 
and not by the law, municipal or maritime, of any other country. 
By our law, as declared by this court, the stipulation by which the 
appellant undertook to exempt itself from liability for the negli- 
gence of its servants is contrary to public policy and therefore void; 
and the loss of the goods was a breach of the contract, for which 
the shipper might maintain a suit against the carrier. This being 
so, the fact that the place where the vessel went ashore, in conse- 
quence of the negligence of the master and officers in the prosecu- 
tion of the voyage, was upon the coast of Great Britain, is quite im- 
material. 

This conclusion is in accordance with the decision of Judge 
Brown in the District Court of the United States for the South- 
ern District of New York, in the Brantford City (29 Fed. Rep., 373), 
which appears to us to proceed upon more satisfactory grounds 
than the opposing decision of Mr. Justice Chitty, sitting alone in the 
Chancery Division, made since this case was argued, and, so far as 
we are informed, not reported in the Law Reports, nor affirmed or 
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considered by any of the higher courts of Great Britain. In re Mis- 
souri Steamship Co., 58 Law Times (N. 8.), 377. 

The present case does not require us to determine what effect 
the courts of the United States should give to this contract, if it 
had expressly provided that any question arising under it should 
be governed by the law of England. 

The question of the subrogation of the libellant to the rights of 
the shippers against the carrier presents no serious difficulty. 

From the very nature of the contract of insurance as a contract of 
indemnity, the insurer, upon paying to the assured the amount of a 
loss, total or partial, of the goods insured, becomes, without any 
formal assignment, or any express stipulation to that effect in the 
policy, subrogated in a corresponding amount to the assured’s right 
of action against the carrier or other person responsible for the loss; 
and in a court of admiralty may assert in his own name that right of 
the shipper : The Potomac, 105 U. S., 630, 634; Phoenix Ins. Co. vs. 
Erie Transportation Co., 117 U. S., 312, 321. 

In the present case, the libellant, before the filing of the libel, 
paid to each of the shippers the greater part of his insurance, and 
thereby became entitled to recover so much, at least, from the car- 
rier. The rest of the insurance money was paid by the libellant 
before the argument in the district court, and that amount might 
have been claimed by amendment, if not under the original libel : 
The Charles Morgan, 115 U. S., 69, 75; The Gazelle, 128 U. S., 474. 
The question of the right of the libellant to recover to the whole 
extent of the insurance so paid was litigated and included in 
the decree in the district court, and in the circuit court on appeal; 
and no objection was made in either of those courts, or at the argu- 
ment in this court, to any insufficiency of the libel in this particular. 

The appellant does, however, object that the decree should not in- 
clude the amount of the loss on the cotton shipped under through- 
bills of lading from Nashville to Liverpool. This objection is 
grounded on a clause in those bills of lading, which is not found in 
the bill of lading of the bacon and hams shipped at New York; 
and on the adjudication in Phoenix Ins. Co. vs. Erie Transportation 
Co. (117 U. S., 312), that a stipulation in a bill of lading, that a car- 
rier, when liable for a loss of the goods, shall have the benefit of 
any insurance that may have been effected upon them, is valid as 
between the carrier and the shipper, and therefore limits the right 
of an insurer of the goods, upon paying to the shipper the amount 
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of a loss by stranding, occasioned by the negligence of the carrier’s 
servants, to recover over against the carrier. 

But it behooves a carrier setting up such a defense to show 
clearly that the insurance on the goods is one which by the terms 
of his contract he is entitled to the benefit of : Inman vs. South 
Carolina Railway, 129 U.S., 128. The through-bills of lading of the 
cotton are signed by an agent of the railroad companies and the 
steamship company, “severally, but not jointly,” and contain, in 
separate columns, two entirely distinct sets of “terms and condi- 
tions,” the first relating exclusively to the land carriage by the 
railroads and their connections, and the second to the ocean trans- 
portation by the steamship. The clause relied on, providing that 
in case of any loss or damage of the goods, whereby any legal lia- 
bility shall be incurred, that company only shall be held answerable 
in whose actual custody the goods are at the time, ‘‘ and the carrier 
so liable shall have the full benefit of any insurance that may have 
been effected upon or on account of said goods,” is inserted in the 
midst of the terms and conditions defining the liability of the rail- 
road companies, and is omitted in those defining the liability of the 
steamship company, plainly signifying an intention that this clause 
should not apply to the latter. It is quite clear, therefore, that the 
appellant has no right to claim the benefit of any insurance on the 
goods. See Railroad Co. vs. Androscoggin Mills, 22 Wall., 594, 602. 

The result of these considerations is that the decree of the cir- 
cuit court is in all respects correct and must be affirmed. 

Mr. Chief Justice Fuller and Mr. Justice Lamar were not mem- 
bers of the court when this case was argued, and took no part in its 
decision. 


LIVERPOOL AND GREAT WESTERN STEAM Company vs. INSURANCE COMPANY OF 
NortH America. No. 6. Appeal from the Circuit Court of the United States 
for the Eastern District of New York. This case was argued and decided 
with that of Liverpool & Great Western Steam Co. vs. Phenix Ins. Co., su- 
pra, and was substantially like it, except that the through-bills of lading 
were for transportation by the New York Central and Hudson River Railroad 
Company and the Guion Line Steamship Company from Buffalo in the state 
of New York to Liverpool via New York. The circuit court’s findings of fact, 
conclusions of law, and opinion are printed in 22 Blatchford, 372, and in 22 
Fed. Rep., 715. Decree affirmed. 
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SUPREME COURT OF INDIANA. 


Appeal from the Marion County Superior Court. 


SUSANNAH GRAY 
Us. 


SUPREME LODGE, KNIGHTS OF HONOR.* 


Where the member of a benevolent society took out a certificate payable to 
his wife in the sum of $2,000, and it appeared that he had applied and 
paid for a certificate of only $1,000, but that a mistake had been made by 
the agent. 


Held, That the society was entitled to have the contract reformed, whether 
it had been accepted for $1,000 by mistake or with knowledge of the fact 
on the part of the insured. 


Held, That the husband was the agent of the wife in effecting the insurance, 
and her ignorance of the mistake would not affect the case. 


An allegation that the assessments were not paid by the member within the 
required time is sufficient, without alleging that they were not paid at all. 


The by-laws of a benevolent society are a part of the contract, and an allega- 
tion by the beneficiary that she was ignorant of the by-laws, which re- 
quired a larger amount than the sum which was actually paid in order to 
secure the insurance mentioned in the certificate, is demurrable. 


Held, That the beneficiary was not entitled to recover the additional sum in- 
sured upon an offer to deduct the difference in cost from the amount of 
the claim. 

Otps, J. 

This is an action by the appellant against appellee on a benefit 
certificate issued by the appellee to Columbus V. Gray, the hus- 
band of appellant, in his life-time, in which certificate the appel- 
lant is named as the beneficiary for the sum of $2,000, to be paid 
upon the death of said Columbus V. Gray, out of the widows’ and 
orphans’ funds of said association, the appellee. The complaint is 
in the usual form, and no question is presented upon the complaint. 

The appellee answered in two paragraphs. Appellant demurred 

separately to each paragraph for want of facts, which demurrer 
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was overruled, and to the ruling of the court appellant excepts and 
assigns error. 

Appellant filed a reply in two paragraphs, and demurrer was 
filed and sustained as to the second paragraph, which ruling is also 
assigned as error. 

The first paragraph of the answer alleges a mutual mistake in 
the issuing of the policy, whereby it was issued for $2,000 instead 
of $1,000, and it is contended that the allegations are insufficient 
and that it is not such a mistake as can be corrected. The alle- 
gations in the answer as to the mistake are as follows: “That by 
the laws, rules, and regulations of the association it was and has 
ever since remained the duty of each and every member, upon pre- 
senting himself to receive the third degree, or degree of manhood, 
to pay to the financial reporter the following rates, or one-half 
thereof, to wit: between the ages of fifty-four and fifty-five, four 
dollars; that the decedent, at the time of presenting himself to re- 
ceive the third degree, or degree of manhood, paid to the finan- 
cial reporter, for the use and benefit of the widows’ and orphans’ 
benefit fund the sum of two dollars, the same being one-half of 
an assessment and entitling the beneficiary named by the dece- 
dent tothe sum of $1,000 out of said fund upon his death, for which 
sum he directed a certificate to be issued to himself for the bene- 
fit of the plaintiff; that, at and prior to the time the decedent be- 
came a member, said defendant had prepared and printed blank 
benefit certificates to members, the full-rate certificates having 
therein the words ‘two thousand’ and said half-rate certificates 
having printed therein the words ‘one thousand’ dollars; that the 
officer and agent of said department, in issuing the said benefit 
certificate to the said Columbus V. Gray, by inadvertence and mis- 
take used a full-rate blank containing the words ‘two thousand’ 
instead of ‘one thousand’ dollars, which said deceased had con- 
tracted for, and directed to be issued to him; that said decedent 
by inadvertence and mistake received and accepted said certificate 
containing said words ‘two thousand’ instead of ‘one thousand’ 
dollars.” And it is further averred that all of the dues, assess- 
ments, fines, etc., paid to said defendant by or on behalf of said 
defendant to keep him in good standing during his. said member- 
ship, as well as the assessment fees and dues paid by him upon 
his initiation, were paid by said decedent; and the only interest 
ever had or held by the plaintiff in and to said certificate, or the 
benefits to be paid thereon, she received and held, as the volun- 
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tary grantee of said decedent, and not otherwise. The allegations 
in this paragraph show that the appellee issued two classes of 
benefit certificates; that, when a member was admitted to a cer- 
tain degree in the organization, he was entitled upon the payment 
of four dollars to a certificate for $2,000, and on the payment of 
two dollars, he was entitled to a certificate for $1,000; that the de- 
cedent, on being admitted to the degree, paid two dollars, and 
contracted for a benefit certificate of $1,000 to be issued to him, 
payable to his wife upon his death. 

It is also alleged that by inadvertence and mistake, the officer 
executed to the decedent, and he received and accepted, a certifi- 
cate for $2,000 instead of $1,000. The allegations clearly show such 
a mutual mistake as may be corrected between the original con- 
tracting parties. 

It is contended by counsel for appellant that the mistake is not 
mutual; that it only appears to be the mistake of appellee’s agent 
and officer issuing the policy or certificate. The answer avers a 
mistake on the part of the decedent. It avers that the decedent 
paid two dollars entitling him to a certificate for $1,000, and that he 
directed a certificate to be issued to himself for the benefit of ap- 
pellant. There is a further averment that the agent issued a certi- 
ticate for $2,000 instead of $1,000, which said decedent had con- 
tracted for and directed to be issued to him. Conceding the truth 
of the averments in this paragraph of answer, which are admitted 
by the demurrer, one of two things must be true,—either that the 
decedent by mistake received and accepted the certificate for $2,- 
000 believing it to be for $1,000, which he had contracted for; or 
that he knew of the mistake on the part of the appellee’s agent, and 
with such knowledge received and kept the certificate,—and in 
either event the appellee is entitled to a reformation. 

In the case of Roszell vs. Roszell (109 Ind., 354; 10 N. E. Rep., 
114), the court says: “The agreement having been satisfactorily estab- 
lished, if it appears that the mistake was known to one of the par- 
ties, who, with knowledge of the ignorance of the other, neverthe- 
less kept silent when he should have spoken, the party having knowl- 
edge will be stopped to defeat a reformation by alleging that he 
knew that the instrument was different from the agreement.” 

When persons are dealing together and have entered into a con- 
tract, and in reducing the contract to writing, or in executing or 
performing the same, one person makes 2 mistake which is known 
to the other, it is the duty of the persun having knowledge of the 
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mistake to inform the other ut the time; and this is true regardless 
of whom the mistake favors. It would hardly be urged by counsel 
for appellant that if the decedent had paid for a certificate for $2,- 
000, and contracted for it and directed that it should issue to him, 
and he had paid dues and assessments on a certificate for $2,000, 
but it had been issued to him by mistake, that the decedent had re- 
ceived the certificate supposing and believing it was for $2,000, 
when in fact it was only issued for $1,000, that the appellee could 
defend against the correction of such mistake by admitting that 
the policy was to be for $2,000; that the decedent had paid the 
amount entitling him to a certificate for $2,000 and believed he had 
received a certificate for that amount, but that the agent of appellee 
had purposely and intentionally issued the certificate for $1,000: 
Keister vs. Myers, 115 Ind., 312; N. E. Rep., 161. 

It is urged tkat the policy cannot be corrected as against the ap- ° 
pellant, the beneficiary named in the policy; that she occupied the 
position of an innocent purchaser for value; that the husband, in 
procuring the certificate to issue in her favor and for her benefit, 
did so in discharge of an obligation to provide for his wife and 
that she has an interest in the policy from the date it issues; that 
she is a party to the contract, and that it cannot be corrected with- 
out alleging and proving that she was cognizant of the mistake. 

We do not think this theory can be upheld, even if it be ad- 
mitted that she is a party to the contract and has an interest in it 
from the time the certificate was issued, yet the decedent, the hus- 
band, acted for her and as her agent to a certain extent in making 
the contract, and a mistake can as well be corrected against her as 
against the principal in any other contract made by agent. 

It could not be contended, we think, if the husband, in dealing 
with another person, had owing to him $100, and by mistake held 
person’s note for $200 and afterwards gave the note to his wife, that 
the mistake could not be corrected, or that if in the settlement the 
note had been by the direction of the husband made payable to 
the wife, that the mistake could not be corrected. The case of 
Roszell vs. Roszell, supra, supports this doctrine, and we think any 
other rule would be unjust and inequitable. The demurrer was 
properly overruled to this paragraph. 

The second paragraph alleged that it was the duty of every full- 
rate member to pay four dollars dues on each assessment of which 
he was notified, and on failure to pay such assessment within thirty 
days after notice he stood suspended, and forfeited the right of re- 
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covery on the policy, and that decedent had wholly failed and neg- 
lected to pay such assessments within thirty days after having been 
duly notified, by reason of which failure he had been suspended and 
forfeited the right of recovery on the policy. It is contended that 
this paragraph is no good, for the reason that it only avers that the 
decedent did not pay the assessments and does not allege that they 
were not, in fact, paid. 

This objection is not well taken. There was no other person un- 
der any obligation to pay such assessments, and the allegation that 
he failed to pay is sufficient. It would not be presumed that some 
other person, not liable, has paid such assessments, and if they had 
been paid by any other person it is proper matter to be pleaded in 
reply to the answer. There was no error in overruling the demur- 
rer to the second paragraph of answer. 

The remaining error assigned is sustaining the demurrer to the 
second paragraph of plaintiff's reply. The first paragraph of reply 
is a general denial. The second paragraph is a reply to the first 
paragraph of answer. It alleges that the appellant had no knowl- 
edge of defendant’s laws; that upon the faith that, in the event of 
the death of her husband, she would receive $2,000, she borrowed 
of one Parish sixty dollars and paid the assessments due the defend- 
ant on account of said contract of insurance; that before she had 
any knowledge of said alleged mistake, and while relying upon said 
contract and expecting to receive said sum of $2,000 she contracted 
debts and expended money in purchasing lot in cemetery, for a 
picture of decedent, borrowed money in all amounting to over $300, 
which she would not have contracted nor expended in so large 
amounts had she had knowledge or notice of said alleged mistake. 

Some of the conditions stipulated in the certificate and upon 
which the payment depended are “that if said member comply 
with the laws, rules, and regulations now governing the order, or 
that may be hereafter enacted for its government, and is in good 
standing at the time of his death, the said supreme lodge hereby 
agrees to pay out of the widows’ and orphans’ benefit fund to his 
wife, Susannah Gray, the sum of two thousand dollars. By the terms 
of the by-laws it is provided, and so alleged in the answer, that the 
sum to be paid by a person of the age of the decedent, to entitle 
him to the payment to a beneficiary named, the sum of $2,000, he 
is required to pay the sum of four dollars on each assessment, or 
two dollars on each assessment to entitle the beneficiary to $1,000, 
at the death of the member. It is a well-settled principle that the 
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by-laws of such benevolent associations asthe appellee enter into 
and become a part of the contract of the insurance, even though 
there was no reference to them in the certificate; but in this case 
there was a reference to and an express agreement to comply with 
the terms and conditions of the laws of the appellee: Holland vs. 
Taylor, 111 Ind., 121; Bauer vs. Lodge, etc., 102 Ind., 262; Supreme 
Lodge vs. Knight (this term). 

Therefore, in construing this contract between the appellee and 
the appellant, the beneficiary named in the certificate, we must re- 
gard the contract as having incorporated into it the by-laws of the 
association; and, when we so consider, there is incorporated in the 
contract an agreement that, to entitle the beneficiary to $2,000, on 
the death of the member, such member must pay to the association 
four dollars on becoming a member of the manhood degree, and 
four dollars on each assessment, and that if the member only pay 
two dollars upon entering such degree, and on each assessment 
thereafter, the beneficiary named by him shall only be entitled to 
$1,000. When the beneficiary paid the assessments alleged in the 
reply to have been paid by her, she had knowledge and was bound 
to take notice of the terms of the contract by which it was stipu- 
lated that the payment of two dollars on such assessment only en- 
titled her to $1,000 on the death of her husband, and under the 
law she was supposed to know and bound to take notice of the 
terms of the contract, including the by-laws as a part of the same, 
when she contracted debts or expended money on the faith of the 
amount she was entitled to receive in the event of the death of her 
husband We think the paragraph of reply clearly bad. 

There is one further theory urged by counsel. The reply alleges 
that, upon being informed of the alleged mistake, the appellant 
offered to pay or allowed to be deducted from said sum of $2,000, 
the additional sum of two dollars on each assessment; and it claimed 
that the proper measure of recovery is the sum of $2,000, less the 
sum of two dollars on each assessment. We cannot concur with 
this theory. If the appellee was entitled to a correction of the con- 
tract, and to a reduction, the proper remedy was a reformation of 
the contract so as to make it speak the truth and carry out the con- 
tract as made, and for which a consideration had been paid. When 
a mutual mistake has been made in reducing a contract to writing, 
the party, if entitled to relief at all, is entitled to have the contract 
reformed so as to speak the truth and to have it enforced accord- 
ing to the terms as, in fact, agreed upon. To hold in accordance 
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with the theory of counsel would be to make a new contract for 
the parties. There is no error in the record for which the judg- 
ment should be reversed. Judgment affirmed, with costs. 


SUPREME COURT OF TEXAS. 


INS. CO. OF NORTH AMERICA 
vs. 


EASTON et at.* 


An open policy on cotton was subsequently renewed, subject to the warranty, 
‘that this insurance shall not inure to the benefit of any carrier.” The 
policy covered all cotton as soon as purchased, the insured afterwards 
notifying the company, which thereupon issued a detailed certificate 
which recited that it represented and took the place of the policy. Cot- 
ton which was purchased and shipped by a carrier was destroyed before 
the certificate was issued. The bill of lading, unknown to the insurer, 
provided that the carrier should have the benefit of any insurance. 


Held, That the policy was avoided by the contract to give the carrier the 
benefit of the insurance. The carrier was not entitled of right to any in- 
surance, and was bound to inquire as to the power of the insured to 
transfer his rights in the policy. 


Hume & Kursere, for Appellant. 

Wie, Morr & Baturnerr, fur Appellees. 

Srayton, C. J. 

This case comes before us on an agreed statement, made from the 
record, and signed by counsel, which is as follows:— 

On the 22d day of June, 1885, appellant, a corporation having"its 
domicile in the state of Pennsylvania, issued an open policy to Cal- 
lender & Magnus, cotton buyers, residing in New York City. This 
policy was renewed September 1, 1886, for one year, subject to cer- 
tain conditions and the following express warranty: ‘“ Warranted 
that this insurance shall not inure to the benefit of any carrier.” 
Under the terms of the open policy all cotton purchased by Callen- 
der & Magnus, or by their agents for them, in the United States, 
was at once covered by the same as soon as purchased, they report- 
ing as soon as practicable, to the insurance company, the particulars 
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of the purchase, as to marks, value, amount of insurance desired, 
etc. The insurance company would then issue tv Callender & Mag- 
nus a certificate of insurance, giving date from which insurance 
began, number of bales insured, amount of insurance, locality of 
cotton, and its intended route ot shipment. But the insurance as 
such was complete under the said open policy as soon as the cotton 
was purchased, even before the certificate was issued; the certificate 
being only a statement giving the details of the particular transac- 
tion, such as value, amount insured, and route of shipment, but 
without in any manner altering or modifying the terms and condi- 
tions of the open policy, or the conditions and warranty contained 
in the aforesaid renewal thereof. The purpose of an open policy is 
convenience to the assured, and to insure his property from the very 
moment of its acquisition. This could not be done if he was re- 
quired to make a separate contract for each lot of cotton which he 
may purchase in different parts of the country. The danger and 
risk which would necessarily intervene after the purchase is made 
until insurance could be effected by special policy would have to be 
borne by the owner. Upon the open policy, however, the owner is 
protected by the insurance upon all purchases, no matter where and 
when made, and though loss should occur before report of the pur- 
chase to the insurer. or issuance of the certificate of insurance. 
Premiums under the policy in this case were payable monthly upon 
amounts insured thereunder for that period. 

On the 9th day of December, 1886, Callender & Magnus, by one 
of their agents, bought and became the owners of fifty bales of cotton 
at Mexia, Texas. The advice of this purchase reached the office of 
the appeliant insurance company some time thereafter, and said 
company, on the 16th of said month, issued to Callender & Magnus 
a certificate of insurance. The certificate provides that it repre- 
sented and took the place of the policy, and conveyed all the 
rights of the original policy-holder (for the purpose of collecting 
any loss or claim) as fully as if the property was covered by a special 
policy direct to the holder of the certificate, and the certificate was 
dated New York, December 16, 1886. 

On the 11th day of December, 1886, Callender & Magnus, by their 
agents, delivered to appellees, who are common carriers, at the 
town of Mexia, Texas, to be shipped to Liverpool, England, the said 
fifty bales of cotton, and on the same day appellees delivered to the 
said agents of Callender & Magnus a bill of lading containing, 
among other things, the following provision: “In case of any loss, 
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detriment, or damage done to, or sustained by, any of the property 
herein receipted for during such transportation, whereby any legal 
liability shall or may be incurred, that company alone shall be an- 
swerable therefor in whose actual custody the same be at the time 
of the happening of such loss, detriment, or damage, and the carrier 
so liable shall have full benefit of any insurance that may have been 
effected upon or on account of said cotton.” On the 12th day of 
December, 1886, while said cotton was in the custody of appellees 
in their capacity as common carriers, forty bales thereof, of the value 
of $1,725.34, were totully destroyed by fire. The appellant was 
notified of the destruction of the cotton, December 21,1886. When 
the appellant issued the certiticate of insurance to Callender & 
Magnus it had no notice or knowledge of that clause in the bill of 
lading which provides that the carrier of said cotton shall have the 
benefit of any insurance which may have been effected upon or on 
account of said cotton. The fact that such clause was contained in 
said bill of lading was first brought to the knowledge of appellant 
when the bill of lading was presented to it, as one of the proofs of 
loss required, some time after the 21st of December, 1886. Appel- 
lees had no actual notice of the warranty in the policy stipulating 
that the insurance should not inure to the benefit of any carrier, 
and, being liable for the loss of the cotton as common carriers, paid 
the same, whereupon Callender & Magnus transferred to them the 
certificate of insurance. Appellant declined to pay the policy to 
Callender & Magnus, because the same had been forfeited by their 
acceptance of the bill of lading. Appellant declining to pay for the 
loss, appellees, on the 27th of September, 1887, sued it in the dis- 
trict court of Galveston County. That court held the clause in the 
policy providing that the instrument shall not inure to the benefi 

of any carrier to be void, because in restraint of trade and against 
public policy, and rendered judgment for appellees for $1,725.34. 
From this judgment the Insurance Company of North America 
appeals, and the following questions of law, embraced in the assign- 
ments of error, are now by agreement respectfully submitted to this 
court for its decision: (1) Is the warranty in the policy, which 
provides that the insurance shall not inure to the benefit of any car- 
rier, a valid and lawful stipulation in the contract of insurance, and 
does a violation thereof forfeit the policy, or is said warranty in re- 
straint of trade and contrary to public policy? (2) Under the par- 
ticular facts of this case, irrespective of any rights which Callender 
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& Magnus may have had under the contract of insurance, can 
appellees under the law recover against the appellant? 

It must now be held that so much of the clause in the bill of lad- 
ing as provided that “the carrier so liable shall have full benefit of 
any insurance that muy have been effected upon or on account of 
said cotton,” is not invalid by reason of its contravening any rule 
based on public policy: Insurance Co. vs. Railway Co., 63 Tex., 
475; Insurance Co. vs. Transportation Co., 117 U.S.,312; Inman vs. 
Railway Co., 9 Sup. Ct. Rep., 249; Rintoul vs. Railroad Co., 17 
Fed. Rep., 905; Platt vs. Railroad Co., 15 N. E. Rep., 393; Jackson 
Co. vs. Insurance Co., 139 Mass. 508, 2 N. E. Rep., 103. In the case 
first referred to, the bill of lading was prior in point of time to the 
policy, which recited the fact of shipment, and it was held that this 
was sufficient evidence that the policy was issued, with notice of the 
right secured by the carrier by contract, and in subordination to 
that right. The same ruling was made in the second case cited, in 
which it is assumed that the contracts of carriage and insurance 
were made simultaneously, the insurer being ignorant of the clause 
in the bill of lading which subrogated the carrier to the rights of 
shipper under the policy. In disposing of the case the cuurt said: 
“The policy containing no express stipulation upon the subject, and 
there being no evidence of any fraudulent concealment or misrep- 
resentation by the owner in obtaining the insurance, the existence 
of the stipulation between the owner and the carrier would have 
afforded no defense to an action on the policy, according to the 
careful judgments rendered in June last, and independently of each 
other,—the one by the English Court of Appeal, and the other by 
the Supreme Judicial Court of Massachusetts: Tate vs. Hyslop, L. 
R., 15 Q. B. Div., 368; Jackson Co. vs. Insurance Co., 1389 Mass. 508, 
2.N. E. Rep., 103.” 

In Inman vs. Railway Co. it appeared that the policy issued some 
time before the shipment was made, and, while recognizing the 
validity of a contract between the shipper and carrier, whereby 
the latter should become entitled to the benefit of insurance made 
by the former in a proper case, the court said: “The policies here 
were all taken out some weeks before the shipments were made, 
although, of course, they did not attach until then, and recovery 
upon neither of them could have been had, except upon condition 
of resort over against the carrier, any act of the owners to defeat 
which operated to cancel the liability of the insurers. They could 
not, therefore, be made available for the benefit of the carrier.” 
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In Jackson Co. vs. Insurance Co. it was assumed that the carrier 
might contract for the benefit of insurance secured by the shipper, 
and the inference to be drawn from the report of the case is that 
the policy, made the basis of the action, was issued after the right 
of the carrier to the benefit of insurance had attached. The 
shipper bought through a broker, who it seems did not read the 
receipts securing to the carrier the benefit of insurance. The — 
railroad’s receipt, with draft attached, was forwarded by the broker 
to the shipper, the draft cashed, notice given to the insurance com- 
pany of the shipments, and the policy presented, that the shipment 
might be evidenced thereon, which was done. This seems to have 
been the act which applied the insurance to the cotton destroyed 
while in transit, and no inquiry was made as to the terms of ship- 
ment when insurance was thus obtained. In disposing of the case 
the court said: “That the contract between the plaintiff and the 
carrier was binding and valid being conceded, we are brought to 
the conclusion expressed in the ruling of the judge who presided at 
the trial, ‘that in a case where there was no intention to deprive the 
insurance company of its rights, and no intentional fraud and con- 
cealment, and where the plaintiff (shipper) was actually ignorant of 
the stipulation relied on at the time it made the insurance or ob- 
tained the indorsement on the policy, and was ignorant, when it 
ordered the cotton, that any such stipulation would be made, and 
there was no actual misrepresentation, an insurance company insur- 
ing property in transitu, making no provision in regard to the 
nature of the contract of carriage, and not requesting to see the 
bill of lading or receipt, and making no inquiries about them, must 
be held to have insured it under and subject to the actual contract 
of carriage, so far as it was a lawful contract.’” Under this state of 
facts it was held that the carrier, by virtue of its contract, became 
subrogated to all rights held by the shipper against the insurer; 
and that thus was defeated the right of the insurer to be subro- 
gated, on payment of the loss, to the right against the carrier, to 
which, but for the contract of shipment, the insurer, under the 
settled principles of law, would have been entitled. This case, 
while holding that the right of the insured, when dependent only 
on his relation to the carrier, to modify by contract the rule of sub- 
rogation, cannot be questioned, concedes that no contract made 
between the insured and the insurer, whereby the right to modify 
the general rule of subrogation is withdrawn from the insured, can 
be controlled by a contract between the insured and the carrier. 
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In Insurance Co. vs. Calebs (20 N. Y., 175), it was held that a 
contract between a carrier and shipper, substantially such as is set 
up in this case, was valid; and on payment of a loss under a policy 
issued after the contract for carriage was made the right of subro- 
gation was denied to the insurer. In disposing of the case the 
court said: “It is argued that this clause in the contract did not 
exempt the carriers from liability to the plaintiffs, because it was 
made without their knowledge or consent, and was an attempted 
fraud upon their rights. But this is not so in point of fact, so far 
as the defendants are concerned. The contract between them and 
the insured was made before any insurance was obtained; and 
though it sought to secure a right to the defendants in case poli- 
cies were procured, yet on their part no fraud was contemplated on 
the plaintiffs,—none is found by the court. It is true the case 
states that the plaintiffs did not know of the contract when they 
issued their policies. That was a matter between them and the 
insured. If there was any fraudulent concealment of facts on the 
part of the latter at the time they obtained their insurances, it 
would have avoided the policies, and they would not have been 
bound to pay the loss. If they paid it voluntarily, they are not en- 
titled to be subrogated.” In this case, as in the others, but one, 
considered, there was no contract between the insured and insurer 
at the time the contract between the carrier and the insured was 
made, which restrained them from modifying or entirely annulling 
the ordinary rule of subrogation if they saw proper to do so by 
contract. 

The cases referred tohold: (1) That contracts, such as contained 
in the carrier’s contract before us, are valid as between the carrier 
and shipper. (2) That a policy issued with knowledge that the 
insured property is in transit, in the absence of inquiry as to the 
terms of shipment, misrepresentation as to this or other matter 
material to the risk, or fraud, will be deemed to have been issued in 
subordination to the contract of shipment, which may control the 
right of the insurer to subrogation. None of them, however, hold 
that a contract of insurance, existing when a contract of carriage is 
made, whether the carrier have knowledge of the insurance contract 
or not, can be controlled by a subsequent contract between the 
insured and the carrier, and the insurer’s right to subrogation thus 
be destroyed, even when there is no express provision in the policy 
which forbids this. It must be that, in the absence of stipulation 
in a policy to the contrary, the insured may, without invalidating 
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his policy, make such contracts with a carrier, limiting the liability 
of the latter, as may be lawful under the laws in force at the place 
of shipment, or such other laws as may be applicable; for the par- 
ties ought to be presumed to contract with reference to the right of 
the carrier to refuse to receive and transport freight without con- 
tract, limiting his liability in so far as this may lawfully be done 
under the law governing the shipment. With the carrier’s liability 
lawfully restricted by contract, a loss resulting from a cause within 
the restriction would not give right of action in favor of the insured 
shipper against the carrier; and where this is the case there 
can be no subrogation under the general principles applicable to 
the subject. 

The contract relied on by the carrier in this case was not one it 
had the right to have made, or otherwise the right to refuse to re- 
ceive the cotton for transportation; and it ought not to be pre- 
sumed that the parties to the insurance contract contemplated that 
the affreightment would be made practically at the entire risk of 
the insurer, when the carrier had no right to insist that this should 
be so, and when the general rules of law, with reference to which 
they ought to be presumed to have contracted, fix on the carrier 
the ultimate liability for a loss occurring while the freight is in his 
hands, unless the loss arises from a cause that relieves the carrier 
from liability. The carrier’s liability is held to be the ultimate 
liability, simply because the loss of property, while in his custody as 
carrier, results in fact or in legal contemplation from his failure of 
duty, while that of the insurer is held to be that only of an indemni- 
tor, in all cases in which the insurance contract does not stipulate 
to the contrary, or in which a contrary instruction may not fairly 
be inferred from the time and circumstances of the contract. It 
seems to us, under the facts of this case, leaving out of considera- 
tion the warranty contained in the contract of insurance, that the 
right of the insurer to subrogation on payment of the loss is as well 
secured when there is not, as well as when there is, an express con- 
tract that the right to subrogation shall exist; and that a contract 
between the insured and the carrier which defeats this right would 
defeat the right of the insured or the carrier to recover at all upon 
the contract of insurance. It has been held that, where a policy 
expressly gives the insurer the right to subrogation against the 
carrier, a subsequent agreement between the insured and the carrier, 
that the latter shall be subrogated to the right of the insured, avoids 
the policy: Carstairs vs. Insurance Co., 18 Fed. Rep., 473. The 
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correctness of this ruling was recognized in Jackson Co. vs. Insur- 
ance Co., 139 Mass. 511, 2 N. E. Rep., 103. If the insured wishes 
insurance that will place the ultimate liability on the insurer, let 
him so make his contract as to protect the carrier afterwards to be 
selected by him; compensate the insurer for the increased risk of 
ultimate loss; and be in position to contract with the carrier for 
reduction in freight, such as may be proper by reason of this shift- 
ing of the ultimate risk of loss from the carrier to the insurer. 
Passing from this, however, it is certainly true that the insured 
could not confer on the carrier a right he did not possess. The 
warranty which the insurance company seeks to assert, to avoid lia- 
bility to the carrier, was one promissory in character, in which the 
parties contracted “that this insurance shall not inure to the benefit 
of any carrier.” This, if a valid provision, cuts off any construction 
of the policy whereby it could possibly be held to confer any right 
to benefit under it on a carrier of the property insured, and it de- 
prives the insured of the power to confer on such carrier any right 
to benefit under the policy, by contract or otherwise. By the war- 
ranty we understand the parties to have contracted that the con- 
tract of insurance should be avoided—should cease to be operative 
—if, during the time specified for its continuance, the insured should 
so contract with a carrier of the property insured as, between them- 
selves, to give to the carrier any right to benefit under the policy. 
The purpose of this provision evidently was to deny, in terms, to 
the insured the right or power to confer on the carrier any right to 
benefit through the policy, such as the cases to which we have re- 
ferred hold may be conferred on the carrier by contract with the 
shipper made before insurance is obtained. The insurer, in effect, 
says in the face of the policy,—and to this the insured assents: 
“This contract shall be binding on me only so long as you refrain 
from contracting with any carrier you may employ to transport the 
insured property that he shall have right to any indemnity from 
me for loss occurring, while the property is in his possession as car- 
rier, from a cause which, under the rules of law applicable to the 
contract of carriage, would give you cause of action against such 
carrier; and I will not be longer bound by this contract if you, in 
any manner, release such carrier from that full liability to you and 
to me which will exist under a lawful contract of affreightment for 
loss of the insured property while in his hands as carrier.” By re- 
quiring the carrier’s liability to continue the ultimate liability, the 
insurer doubtless intended to make the carrier’s own interest some 
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guaranty against its own negligence or misconduct. In the very act 
of making the contract through which the carrier in this case claims, 
the policy ceased to be of any effect whatever, as to the particular 
cotton at least, and from that time forward neither the insured nor 
the carrier could assert a right under it based on the particular loss, 
if the warranty was valid. 

The court below held that the warranty was invalid, because in 
restriction of trade, and against public policy. The insurance com- 
pany was under no legal obligation to issue a policy at all, but, if it 
did, it had the right to place a provision in the policy such as it did, 
and in so doing it neither contravened any public policy nor re- 
strained trade. It is said that the carrier had no notice of the 
clause in the policy now relied ypon, and that for this reason it 
would be contrary to public policy to permit it now to rely upon the 
warranty. The law doves not require that notice shall be given to 
third persons of contracts of insurance, nor does it provide a mode 
in which such notice may be given whereby all persons will be 
bound. If the want of notice of a contract become important in a 
contest between a party to it and a third person, who has sought to 
acquire by contract an interest or right antagonistic to the right the 
former contract gives, it is not because the former contract was 
illegal, but because some equitable consideration has arisen on 
account of which the person who has kept secret his right ought 
not to be permitted to assert it against one whom he has misled by 
his silence. If the mere want of notice of contracts would place 
them on the list of contracts condemned because contrary to public 
policy, then there would be a long list of condemned contracts, not 
heretofore even suspected of illegality. The carrier knew that no 
right could be acquired against the insurer through a contract with 
the insured other than the latter possessed and had power to con- 
vey, and if it desired to know the extent of that right it was its duty 
to inquire. Appellee makes this inquiry: “Could the insurance 
company and the owner of the cotton, without the knowledge or 
privity of the carrier, make a contract between themselves by which 
the carrier would be deprived of its well-recognized legal rights? 
Is not such a restriction against public policy, and in restraint of 
trade?” Neither the knowledge of nor privity of the carrier to the 
insurance contract was necessary to its legality. The carrier had 
no legal right, recognized or unrecognized, to have the insurance 
company or the ixsured to make any contract of insurance what- 
ever, much less to make one the insurance company was under no 
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obligation to make, and had refused to make. The terms of the 
policy neither restrained appellee nor any other carrier from making 
lawful contracts for carriage at any place, nor from carrying them 
out anywhere; they simply denied to the insured the right to make 
a contract which would bind the insurer as the carrier desired it to 
be bound. 

Two further inquiries and suggestions are made by appellee: 
“Then, knowing the law,—knowing that the carrier had the right to 
stipulate for the benefit of any insurance that may have been 
effected,—knowing that the shipper could not refuse to accept from 
the carrier a bill of lading with that provision,—will appellant be 
permitted to receive premiums, and at the same time insert a clause 
in its policy of insurance which would exonerate it from the pay- 
ment of any loss?” “Appellant refused to pay the policy to Callen- 
der & Magnus, because the same had been forfeited by their accept- 
ance of the bill of lading. This excuse might have had some force 
if they had any option, but it was the law of Texas and the United 
States that the carrier had the right to issue such a bill of lading. 
Callender & Magnus had no right to refuse to receive it.” Appel- 
lant, corporation though it is, is affected with knowledge of the law; 
but, admitting this, we think it cannot be charged with knowledge 
that the propositions here made are the law. It knew that the car- 
rier might stipulate for the benefit of such insurance as the insured 
had the power and right to convey; but it did not know that the 
insured and carrier might make a contract for it without its con- 
sent, and contrary to the express stipulation of the policy. We 
think it did not know that the shipper had not the right to reject 
the bill of lading on which appellee now bases its right, containing 
the clause in regard to insurance; for we understand it was the 
right of the shipper to reject that bill of lading, and to have their 
cotton transported on one that did not contain that provision. A 
refusal to give the carrier the benefit ef insurance already secured, 
would be, in effect, but a refusal to insure for the benefit of the 
carrier, and this a carrier cannot require as a condition on which it 
will receive and transport freight. If their be any question of un- 
earned premium, it is not presented in this case. The policy having 
ceased to be operative, and that being the foundation of all obliga- 
tion on the part of the insurance company, the certificates subse- 
quently issued, and transferred subsequently to the loss, conferred 
no right on the carrier. The judgment of the court below will be re- 
versed, and judgment here rendered for appellant. Itis so ordered. 





Cowan vs. Phenix Ins. Co. 


SUPREME COURT OF CALIFORNIA. 


COWAN 
US. 


PHENIX INS. CO.* 


In counting on a policy, it is unnecessary to aver performance of anything 
warranted to be true when the policy is issued, because there is nothing 
to be performed. 


Complaint in which it does not appear that proofs were furnished within the 
stipulated time before action was brought is fatally defective. 


An allegation that due proofs were furnished, and that all the policy condi- 
tions were performed, is not sufficient, since these things would not entitle 
to a right of action. 

An allegation that arbitration was offered by the insured and refused, and 
that payment of the loss was refused, does not cover the defect. Arbitra- 
tion may prolong, but cannot shorten, the time within which suit may be 
brought. 


JarBor, Harrison & Gooprettow, for Appellant. 
Gray & Sexton, for Respondeni. 


TuorTon, J. 

Action on policy of fire insurance, on which plaintiff recovered 
judgment. Defendant appeals. 

The complaint was demurred to on the general ground. The 
counsel of defendant state in their brief, very clearly, the particulars 
in which they contend that the complaint is insufficient. We copy 
these from the brief. They are as follows :— 


The plaintiff alleges that, for a sufficient consideration, the defendant 
made its policy of insurance to her, a copy of which is annexed to and made 
a part of the complaint. That policy contains the following agreements and 
conditions: ‘‘By this policy of insurance the Phenix Fire Insurance Com- 
pany, of Brooklyn, in consideration of $35.75, and subject to and under the 
conditions hereinafter mentioned, do insure Mary, McMullan against loss or 
damage by fire to the amount of $1,500, as per slip hereto attached.” [Here 
are specified the several objects which are insured, and the amounts on each]; 
as per application and diagram of assured on file with this company, which 


* Decision rendered, January 29, 1889. 
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is hereby made a part of this policy and a warranty by the assured. If an 
application, survey, plan, or description of the property herein described is 
taken, whether said application, survey, plan, or description be taken or 
signed subsequent or prior to the issue of this policy, such application, sur- 
vey, plan, or description shall be considered a part of this contract, and a 
warranty by the assured; and any false representation by the assured of the 
condition, situation, or occupancy of the property, or any omission to make 
known every fact material to the risk, or any overvaluation, or any misrepre- 
sentation whatever, either in a written application or otherwise, or if the as- 
sured shall have, or shall hereafter make, any other insurance, whether 
valid or not, on the property herein described, or any part thereof, without 
the consent of this company written hereon, or the risk be increased by the 
erection or occupation of neighboring buildings, or by any means whatever, 
without the consent of this company indorsed hereon, then, and in every such 
case, this policy is void.” By the terms of the policy it is provided that the 
amount of loss or damage shall be estimated according to the actual cash 
value of the property at the time of the loss, and ‘‘be paid sixty days after 
the proofs of the same, required by the company, shall have been made by the 
assured, and received at the office in Chicago.” The only allegation upon this 
subject is ‘‘ that afterwards (that is, after the fire), and before the commence- 
ment of this suit, plaintiff furnished the defendant with proof of her said loss, 
and of her interest in said property.” 


These statements are correct as to the allegations of the complaint. 

It is argued that the complaint is defective in that it does not set 
forth the application of the assured, which is declared to form a part 
of the policy. It appears clearly from the complaint that there was 
an application, which was made a part of the policy. The contents 
of it are not stated in the complaint. But it is stated in the com- 
plaint, by appending the policy to and making it part of it, that 
there was an application, and that that application should be con- 
sidered a warranty by the assured. This stipulation of the contract 
is a solemn engagement by the assured that the representations 
made in the application at the time they were made, and when the 
policy became a contract, were true and correct. There are two 
classes of conditions usually inserted in policies,—the first pointing 
to the time of the contract; the second, to things which may occur, 
or which may have to be performed, at a time subsequent. In the 
former case the stipulation is called an “ affirmative warranty,” and 
in the latter a “promissory warranty :” 1 Marsh. Ins., 578; Ann. 
Ins., § 145; Insurance Co. vs. Cotheal, 7 Wend., 72. Affirmative 
warranties are sometimes called “ warranties in presenti :” 1 Wood, 
Ins., 443. A breach of an affirmative warranty consists in the false- 
hood of the affirmation, when made, of a promissory warranty, 
which is in its nature executory, of the non-performance of the stip- 
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ulation : De Hahn vs. Hartley, 1 Term. R., 343. A stipulation that 
“a watchman shall be kept on the premises nights,” is a promissory 
warranty : 1*‘Wood, Ins., §§ 179, 186. So, also, that during, the 
risk the premises shall be used as an hotel is a promissory warranty 
that it shall be so used. An engagement that so many buckets of 
water shall be kept by the assured on any floor of a building is also 
a promissory warranty : 1 Wood, Ins., § 187. 

Instances of promissory or executory warranties may be found in 
Murdock vs. Insurance Co., 2 N. Y., 210, and Bobbitt vs. Insurance 
Co., 66 N. C., 70. 

In pleading performance of conditions precedent in a contract, 
it is not necessary, under the law of this state, to state the facts 
showing performance, but it may be stated generally that the party 
duly performed all the conditions on his part: Code Civil Proc., § 457, 

In counting on a policy of insurance, we cannot see that there is 
any necessity of averring performance by the insured of anything 
warranted to be true when the policy is issued, for the reason that 
there is nothing to be performed. When the assured has warranted 
a thing to exist, or a representation to be true, at a time when a 
policy becomes consummated as a contract, he has done all that he 
can do. The warranty is agreed to by him, and there is an end of 
all he can do or perform. Under the section of the Code of Civil 
Procedure above referred to, he is only required to aver perform- 
ance of the conditions on his part to be performed, and, where 
there is nothing in the representation or statement to be performed 
by the plaintiff, there is no necessity of setting forth such represen- 
tation or statement. Clearly, when nothing is required to be per- 
formed by him, such an averment by him would be useless and 
without meaning; whereas in the case of a promissory warranty, the 
assured has warranted that he will do something during the exist- 
ence of the risk, and therefore an averment of such stipulation and 
of its performance is required. Asis said in 2 Wood, Ins., 1136: 
“Tt can readily be determined of what matters performance should 
be averred by ascertaining what, under the policy, the assured has 
stipulated to do, and what he must do in order to recover, and he 
must aver performance of all such conditions; as where he stipu- 
lates to erect a chimney, to keep a watchman, to put in a force- 
pump, to keep water in certain quantities and in certain places, or 
any other matter or thing which the insurer has contracted to do.” 
In same connection this author, on same page, says : “ But, as to all 
other matters which are in the nature of exceptions, or which are 
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merely prohibitory, and provide that the assured shall not do certain 
things, the plaintiff need not make any special averments, as they 
are,merely matters of defense, which, if relied upon by the insurer, 
must be pleaded and proved by him; and, if nothing is said in the 
declaration as to whether such conditions have been broken or not, 
the declaration will not be defective.” These statements of Mr. 
Wood are sustained by cases cited by him, and are on principle 
correct. 

In Bobbitt vs. Insurance Co., supra, the warranty was held by 
the court to be a stipulation or warranty by which the assured 
bound himself that the cash value of the tobacco insured during the 
period of the risk would continue to be about $30,000. This was sub- 
stantially an agreement that the insured would keep on hand tobacco 
during the period of the risk of the value of about the sum above 
named. The assured had agreed to do something, and therefore it 
was necessary for him to set forth in his complaint what he had 
agreed to do, and that he had performed it. It may be remarked of 
the case cited, that there was, as to the tobacco insured, an aftirma- 
tive warranty as well as a promissory warranty. The language in 
the application, which was a part of the policy construed by the 
court, was this: ‘“ The present cash value of the tobacco on hand is 
$30,000, and it will be increased to $50,000; the average value on 
hand, say $30,000.” The statement that the present cash value of 
the property on hand is $30,000 is an affirmative warranty, speak- 
ing of the time when the policy became operative. The remaining 
words are substantially a promise that a quantity of tobacco shall 
be kept on hand of the average value of $30,000. The court ir its 
opinion speaks of it as a description of the property insured. It was 
not only such a description, but it was a promise that such a de- 
scription should continue to be true during the period for which the 
insurance was made. It was, in effect, a promise such as is stated 
above. It was in reference to this promise that the court said that 
it was part of the contract, should be set out in the complaint, and 
proved by the plaintiff. 

An application is generally nothing more than a representation 
made by a party when he applies for insurance of his property. 
These statements or representations relate to the descriptive char- 
acter and value of the property of which insurance is sought, and 
how such property is used. When the application is made a part 
of the policy given out and a warranty, the warranties in it are of 
the kind styled “affirmative” or “in presenti.” They constitute a 
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contract that the representations made in the application are true. 
Of such engagements or contracts there is nothing to be done or 
performed by the insured, and therefore the statements need not be 
set forth in a complaint on the policy, or any averment of the per- 
formance of them. A plaintiff is not called on to aver or prove the 
truth of such representations in his complaint. It was so held in 
the case of Herron vs. Insurance Co. (28 Ill, 238), upon a demurrer 
to a complaint, where the same objection was made to it as in the 
case before us, and, the ruling of the court below sustaining, the 
demurrer was reversed. 

It is said that something material, or which may be material, to 
plaintiff's right to recover, has been left out of the complaint. In 
reply to this, we say it does not appear that anything material in 
the application, or which may be material to plaintiffs case, has 
been left out. The application is not before us, and we cannot say 
what is init. Therefore we cannot say that anything material is 
omitted from the complaint. As to the contention that there may 
be something material in the application which is omitted from the 
complaint, in addition to what is said above, we will further say 
that a demurrer to a complaint should not be sustained because 
there may be possibly something in an application affecting plaint- 
iffs right to recover, which is not averred in the complaint. Cer- 
tainly we should not reverse a ruling of the court below overruling 
a demurrer ona perhaps. Error should clearly appear to justify 
such a course. 

In ruling against the defendant on the point above discussed, we 
desire to say, further, that we cannot see how it can receive any det- 
riment from the lack of the suggested allegation. The policy states 
that the application is filed with the defendant, and in his answer 
defendant can set it out and aver non-performance of anything re- 
quired by it to be performed. 

The second objection to the complaint is that it does not appear 
that the proof of loss was furnished to the defendant sixty days be- 
fore the commencement of this action. This question was pre- 
sented to this court in Doyle vs. Insurance Co. (44 Cal., 264), and 
it was there held that a complaint with a similar allegation was fa- 
tally defective. The court said in the case cited: “By the terms 
of the policy it is provided as follows: ‘The amount of loss or dam- 
age to be estimated according to the actual cash value of the prop- 
erty at the time of the loss, and to be paid sixty days after due no- 
tice and proof of the same made by the assured,’ etc. It is 
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objected that it does not appear from the allegations of the com- 
plaint that when the action was commenced, this period of sixty 
days had elapsed. In answer to this point, the respondent relies 
upon the following averments in the complaint: ‘That the plaintiff 
duly performed all the conditions on her part in the said policy of 
insurance to be performed; that she gave to defendant due notice 
and proof of the fire and loss aforesaid, and demanded payment of 
the said sum of $600; that no part of the same has been paid, and 
that the whole of said sum is now due, for which she demands 
judgment,’ etc. The allegation that the sum ‘is now due’ may be 
laid out of the case, inasmuch as that is a conclusion of law merely. 
Nor does the averment that the plaintiff duly performed all the con- 
ditions on her part in the said policy of insurance to be performed, 
and that she had given due notice and proof of the loss, aid the 
complaint in this respect. Under the terms of the policy, the doing 
of these things would not give her an immediate right of action 
against the defendant for the payment of the sum demanded, for 
the defendant was not bound to pay until the lapse of sixty days 
thereafter. In a complaint filed on the very next day after the no- 
tice and proof had been given, it might have been alleged, with 
truth, that all these things had been done; and yet it will not be 
pretended that she would at that time have had a cause of action 
against the defendant, or that the latter was then in default because 
payment had not been made. The delay of the sixty days after no- 
tice, to which, under the terms of the policy, the defendant is en- 
titled, is a substantial right secured by the stipulation of the con- 
tract, not merely to enable it to prepare to pay, but also to 
investigate the circumstances under which the loss occurred, with a 
view of determining whether or not the loss had been of such a 
character as involved an obligation upon its part to pay at all.” 
But it is said in reply to this by plaintiff that the following aver- 
ments in the complaint render it sufficient, in the absence of allega- 
tions showing that the proofs of loss were furnished sixty days be- 
fore the commencement of this action: “That afterwards, and 
before the commencement of this suit, plaintiff furnished the de- 
fendant with proof of her said loss and her interest in the said 
property, and offered in writing to arbitrate the value of the said 
property so lost by the said fire, and named in said writing the per- 
son selected by her to be one of said arbitrators, and otherwise 
performed all the conditions of said policy on her part to be per- 
formed. But the said defendant, with the intent and purpose to 
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cheat and defraud this plaintiff out of her said insurance, refused to 
arbitrate the value of the property so lost by the said fire, or to 
name or appoint any person arbitrator, or to pay to plaintiff said 
insurance money, or to communicate with plaintiff in reference 
thereto, but absolutely and unqualifiedly refused to pay to plaintiff 
said insurance money, or any part thereof, or to treat with plaintiff 
in regard thereto.” 

The provisions of the policy in regard to proof.of loss are as fol- 
lows: ‘The amount of loss or damage to be estimated according to 
the actual cash value of the property at the time of the loss, and to 
be paid sixty days after the proofs of the same, required by the 
company, shall have been made by the assured, and received at the 
office in Chicago, and the loss shall have been ascertained and 
proved in accordance with the terms and provisions of this policy, 
unless the property be replaced, or the company shall have given 
notice of their intention to rebuild or repair the damaged premises. 
Persons sustaining loss or damage by fire shall forthwith give notice 
in writing of said loss to the company, and within thirty days there- 
after render a particular and specific account of such loss, signed 
and sworn to by them, stating whether any and what other insur- 
ance has been made on the same property, giving copies of the 
written portions of all policies thereon; also the actual cash value 
of the property, and their interest therein; for what purpose and 
by whom the building insured, or containing the property insured, 
and the several parts thereof, were used at the time of the loss; 
when and how the fire originated; and shall produce a certifice un- 
der the hand and seal of a magistrate or notary public nearest to 
the place of the fire, not concerned in the loss as a creditor or other- 
wise, nor related to the assured, stating that he has examined the 
circumstances attending the loss, knows the character and circum- 
stances of the assured, and verily believes that the assured has, 
without fraud, sustained loss on the property described to the 
amount which such magistrate or notary public shall certify.” 

This last paragraph quoted is from subdivision 9 of policy. There 
are other provisions in this subdivision which need not be quoted, 
bearing on the subject of the proofs of loss. 

The respondent’s counsel, referring to the language of the first 
paragraph just above quoted as to proofs of loss, asks: ‘ Now, how 
is the loss to be ascertained and found in accordance with the terms 
and provisions of this policy?” He then proceeds to say that the 
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mode prescribed by the policy for ascertainment is the arbitration 
clause of the policy, which is in these words : “ The amount of said 
value and of damage to the property, whether real or personal, 
covered by this policy, or any part thereof, may be determined by 
mutual agreement between the company and the assured; or, 
failing to agree, the same shall then, at the written request of either 
party, be submitted to competent and impartial arbitrators, one to 
be selected by each party, the two so chosen, in case of disagree- 
ment, to select a third; and the award of any two of them in 
writing, under oath, shall be binding and conclusive as to tne 
amount of such loss or damage, but shall not determine the valid- 
ity of the contract, nor the liability of this company, nor any other 
question, except only the amount of such loss or damage.” 

We cannot discern that the proofs of loss or damage are dis- 
pensed with or waived by the provision. The stipulation in the 
policy that the amount of loss or damage may be determined by 
arbitration, only takes effect when the parties have failed to agree, 
and there is no allegation in the complaint that they have failed to 
agree. If an arbitration is required by the policy to ascertain and 
determine the amount of loss or damage, still it is clear from the 
clause first quoted, in regard to proofs of loss, that the loss is not 
payable until sixty days after the proofs have been made and re- 
ceived at the office in Chicago. 

If arbitration is resorted to for the ascertainment and proof of 
the amount of loss, and the award is not made until the period of 
sixty days above stated has elapsed, still the amount of loss is not 
payable until such award is made. The resort to arbitration may 
prolong the day of payment beyond sixty days, but cannot shorten 
that period. This is clear from the words used in the clause first 
above quoted, which provides that the loss shall not be paid until 
sixty days after the proofs shall have been received at the office in 
Chicago, and shall have been ascertained and found in accordance 
with the terms and provisions of the policy, 7. e., by arbitration, 
when resort is had to it, if the contention of the plaintiff is to be 
sustained. We think it clear that the resort to arbitration, as said 
above, may prolong the day of payment beyond the sixty-day period, 
but cannot bring it within the sixty days. 

We are of opinion that the objection to the complaint just above 
discussed is well taken, and that the demurrer to it should have 
been sustained. 
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We deem it unnecessary to pass on the other point made by the 
defendant in regard to the verdict, as there is no probability of it 
arising on a new trial. 

For the reasons above given, the judgment is reversed, and the 
cause remanded for a new trial, with direction to the court below 
to sustain the demurrer to the complaint, with leave to the plaintiff 
to amend. Ordered accordingly. 

Weconcur: Works,J.; Sharpstein, J.; McFarland, J.; Paterson,J 


COURT OF APPEALS QF KENTUCKY. 


ROYAL INS. CO. 
vs. 
SCHWING.* 


The policy provided that if the building fell except as the result of a fire, the 
insurance should cease and determine. The company in its answer ad- 
mitted the insurance, destruction of the property, and amount of loss, but 
alleged that the building fell, and was a wreck, before the insured contents 
caught fire. The Kentucky Code provides that the burden of proof in the 
whole action lies on the party who would be defeated if no evidence were 
introduced on either side; also. that the party having the burden of proof, 
shall have the conclusion, and the adverse party the opening. 


Held, That the insurance company had the burden of proof, and was entitled 
to the conclusion, and a refusal to grant it by the court requires a reversal. 
unless the evidence is so palpably against the party as to render it idle to 
grant a new trial. 


NOTE.—In the case of Firemen’s Insurance Company, of Newark vs. Schwing, in the same 
court, in an opinion by the same judge, filed March 2, 1889, the same identical question was 
presented, and a similar ruling was made. It was further held, that it was not necessary for 
the record to show that leave was asked to open or to conclude, as this would be implied from 
the action of the court and the exceptions made. It was also held that the subsequent request 
for an instruction that the burden of proof was on the plaintiff, did not waive the error com- 
mitted by the court, as the defendant was bound to acquiesce in the previous decision as the 
law of the case.—ED. INs. LAW JOURNAL, 


* Decision by Prior, J., September 20, 1888. 
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SUPREME COURT OF TEXAS. 


HORST 
Us. 
CITY OF LONDON FIRE INS. CO.* 


Where it appeared that the company, through its agents, had recognized the 
validity of the policy in the hands of an assignee and its liability, had 
pronounced the proofs satisfactory, and had promised that the claims 
should be paid as soon as pending garnishee suits were disposed of, these 
acts were a waiver of the clause requiring suit to be brought within 
twelve months. 

Judgments against the company as garnishee, by creditors of the insured, are 
invalid where not accompanied by a judgment against the debtor, and 
such judgments cannot be set up as a defense by the company on the 
ground that the assignment was in fraud of creditors, in a suit by the 
assignee of the insured. 


Gotpruwaite & Ewrne, for Appellan. 
Hourcueson, Carrineton & Sears, for Appellee. 
Hossy, J. 

The policy of insurance constituting appellant’s cause of action, 
which had been executed by the appellee to U. P. Melton, and as- 
signed by him to appellant, was attacked in this suit, and payment 
resisted, on two grounds, which were, under instructions of the 
court, submitted to the jury. The first was that the policy pro- 
vided that a suit or action should not be brought by reason of the 
policy, unless such suit was commenced within twelve months next 
after the fire and loss; and that as the loss occurred April 3, 1883, 
and this suit was not instituted until December 17, 1886, the plaint- 
iff could not recover. Appellant had alleged in the petition that the 
appellee had waived this limitation clause by admitting the validity 
of the policy, and that the loss thereunder was total, and proofs 
satisfactory, and that the only ground upon which appellee declined 
to pay said policy, when demanded within sixty days after said 
proofs of loss were made, was that certain garnishment proceed- 


* Decision rendered, February 19, 1889. 





1889. ] Horst vs. City of London Fire Ins. Co. 453 


ings were then pending against appellee by reason of this policy, 
brought by parties claiming to be creditors of said Melton, and that, 
when said garnishment was terminated by judgment, said policy 
would be paid. 

Another ground upon which the policy was attacked by the ap- 
pellee was that it had been fraudulently transferred by Melton to 
appellant, with the intention to hinder and delay the former’s credi- 
tors. The cause was tried upon the above issues, and a verdict was 
rendered for appellee, upon which judgment was entered, and the 
appellant appeals. It is admitted that the policy sued on was is- 
sued to Melton, and transferred after the fire to appellant; that the 
loss occurred on April 3, 1883, was total, and the property de- 
stroyed was sufficient in value to cover amount of the policy; that 
notice and proper proofs of loss were furnished within the required 
time; that appellee was notified that appellant became assignee of 
the policy on 4th of April, 1883; that afterwards, about the 5th and 
9th April, 1883, creditors of Melton commenced garnishment pro- 
ceedings against appellee, on the ground of fraud; that appellee 
did not deny liability to some one on account of said loss. The 
facts and circumstances relied on by appellant in support of the 
waiver of the limitation clause by appellee are about the following: 
On the 4th of April, 1883, when Melton approached him to sell the 
policy, he saw appellee’s local agent, Taliafero, who said, as the loss 
was total, the policy would be paid, probably, in sixty days, andwaw 
no impropriety in his purchasing it; also the statements of Cotton 
to Melton, which were made known to appellant, to the effect that 
he supposed the proofs were correct, but that a suit in garnishment 
had been brought against the company, and the policy would not 
be paid until this suit was disposed of. There were also statements 
contained in the correspondence had between appellee’s general 
agents, Beers & Kennison, and Melton, during the summer of 1883, 
the most important of which was the statement contained in their 
letter of September, 1883, in which they acknowledge receipt of 
proofs of loss, and express the belief that they are satisfactory, and 
say to Melton: “ Your claim will be paid as soon as the garnishment 
suits now pending shall have been disposed of by judgment of the 
court.” Independently of and without reference to the legal effect 
of the garnishment proceedings themselves upon the limitation 
clause pleaded as a defense by appellee, and as to which it is not 
necessary to give an opinion, we think that the repeated recogni- 
tion by appellee of its liability upon the policy, that no adjustmen 
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or proofs of loss were further required, together with the refusal 
to pay upon the distinct and only ground that a certain suit had 
not terminated in a judgment, and the promise to pay upon the 
happening of that contingency, were, in themselves, sufficient to con- 
stitute a waiver of the condition precedent contained in the insur- 
ance contract, requiring suit to be brought upon the policy within 
twelve months next after the loss. We are of opinion that there is 
a marked distinction between the facts in this case and those in the 
case of Ripley vs. Insurance Co., 30 N. Y., 164. The circumstance, 
it appears, invoked in that case to sustain a waiver of this condition 
in the policy by the company, was a letter to the effect “that the 
defendant company would not enter on any negotiation touching 
the claim until the garnishee suits (mentioned in the letter) were 
removed.” In the present case there was no “negotiation touching 
the claim” necessary between appellant and appellee, save its pay- 
ment, and this is promised in express terms in the letter of appel- 
lee’s agents of September, 1883, “ when the garnishment suits now 
pending are disposed of by judgment.” There was no promise by 
appellee that “negotiations touching the claim ”’ would be entered 
into after these suits were disposed of. These matters had heen 
settled. The total loss and liability for full amount under the pol- 
icy agreed upon and proofs were satisfactory. Expressing no opin- 
ion as to the garnishment proceedings brought by the alleged 
creditors of Melton on the policy in connection with this issue, or 
whether it was a suit within the meaning of the limitation clause, 
we think the facts referred to, of the recognition of the validity of 
the policy, and of appellee’s liability thereunder, together with the 
promise by appellee to pay the same when the garnishment suit 
was disposed of by judgment, constituted a waiver upon the part 
of the appellee to rely upon the provision contained in the insur- 
ance contract, requiring a suit or action to be brought by the holder 
thereof within twelve months next after the loss. It follows neces- 
sarily from this that the charge, to the effect that “ mere verbal or 
written statements of defendant’s agent that the policy would not 
be paid on account of garnishment suits pending, were not alone 
and of themselves sufficient to constitute a waiver of the require- 
ment to sue within a year,” was erroneous. 

It is also assigned as error that the court erred in its general 
charge, in instructing the jury, in effect, to find for defendant, if 
Melton transferred the policy in question to plaintiff for the pur- 
pose of hindering, delaying, or defrauding his creditors, and plaint- 
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iff knew, or ought by ordinary prudence and diligence to have 
known, of such purpose, because the evidence voices no such issue as 
between the plaintiff and defendant. The language of appellee’s plea, 
raising the issue of fraud in the assignment of the policy to appel- 
lant by Melton, is substantially as follows: “That certain garnish- 
ing creditors were the better entitled to recover by virtue of said 
policy, because plaintiff acquired the same with full knowledge that 
said Melton was largely indebted to said creditors and other per- 
sons, and that he wished to avoid payment, and therefore trans- 
ferred said policy to plaintiff without any consideration, and with 
intent then and there to defraud his creditors.” The testimony 
showed that Horst had known Melton for seven or eight years; that 
he was supposed to be doing a flourishing business, his stock of 
merchandise being estimated at $15,000 or $20,000. His business 
house was about two blocks distant from the bank in which Horst 
was a clerk or employe. He supposed that Melton owed some per- 
sons, as merchants generally did, but did not know who his credit- 
ors were, or the extent of his indebtedness. Did not ask Melton 
anything as to his debts when he offered to transfer the policies. 
Did not care to. He also stated that Melton’s check was not good 
at Baxter’s Bank, where Horst was employed; that he did not trans- 
act business with that bank. He had no idea that Melton was at- 
tempting to delay or defraud his creditors. Melton stated that he 
had been doing a good business before the fire. Had about $15,- 
000 or $20,000 worth of goods. His policies constituted his means 
of paying his debts. He owed about $7,000 at the time he assigned 
the policies to appellant. Melton’s purpose in transferring the pol- 
icies was to obtain money to support his family, and to compromise 
with his creditors. He told appellant nothing about his intention. 
He expected to compromise with his creditors at fifty cents on the 
dollar, but they refused. Has paid none of them yet. Appellant 
gave a check for the policies for the sum of $7,350, payable to order 
of Melton, on Baxter’s Bank, at Navasota, dated April 4, 1883. He 
was served with writs in the garnishment suits against him on the 
7th April, 1883. The check was paid about the 13th of April, 1883. 
Knew that parties claiming to be creditors of Melton had brought 
garnishment suits against appellee. Did not think it was necessary 
for him to go into these suits. Had defeated the suits against 
him. The check given Melton was indorsed to one Gerald, who was 
identified at the bank by Melton, and to whom the money was paid. 
We do not think the appellee, as the facts are shown by the record, 
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had put itself in a position to attack the policy on the ground of 
fraud, or to raise that issue. The appellee would have the right to 
raise this issue, if it be shown that a final judgment was rendered in 
the original suit against Melton, out of which the garnishment pro- 
ceedings sprung, and appellee could only defend in this suit to the 
extent of the indebtedness ascertained by the judgment against 
Melton in the original suit. And this is so because no valid judg- 
ment can be taken against the garnishee until a judgment has been 
also rendered against the original defendant. The judgment against 
the garnishee is necessarily dependent upon the judgment rendered 
against the defendant: Rev. St., arts. 204-206; Rowlett vs. Lane, 
43 Tex., 274; Edrington vs. Allsbrooks, 21 Tex., 186. 

The record in this case shows simply a judgment against appellee 
as garnishee. But there is nothing which shows that a judgment 
was obtained against Melton, or to what extent, if any, he was in- 
debted, or that he was so indebted when the policy was transferred 
to appellant, Horst. Such being the case, appellee was not in a 
position to attack the assignment of the policy to appellant for 
fraud. For the reasons indicated we think the judgment should be 
reversed, and the case remanded. 

Stayton, C. J. Report of commission of appeals examined, their 
opinion adopted, judgment reversed, and cause remanded. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


INTERNATIONAL TRUST CO. 
vs. 


BOARDMAN.* 


Plaintiff was a judgment creditor, secured by an attachment followed by a 
levy begun but not completed. As such creditor he obtained insurance 
and collected the insurance money after a loss. 

Held, That he was not bound to apply the money to his claim. The case is 
the same as that of a mortgagee insured, the insurance isa wholly collat- 
eral contract which the law allows him to make. 


* Decision by Allen, J., May 9, 1889. 
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SUPREME COURT OF KANSAS. 


NATIONAL MUTUAL FIRE INS. CO. : 
VS. 
BARNES et at.* 


1. An agent of a mutual insurance company, authorized to issue policies of 
insurance, and consummate the contract, binds the company by any act, 
agreement, waiver, or representation within the ordinary scope and limit 
of insurance business, which is not known by the assured to be outside 
the authority granted to the agent. 


2. An agent of a mutual insurance company, authorized to issue a policy of 
insurance, and consummate the contract, and who is informed by the 
applicant that a part of the property is on the right of way of a railroad 
company, and with his own hand fills in the blanks in the application 
for a policy, and, with knowledge of the condition of the property, 
writes ‘‘ Yes” as an answer to the question: ‘‘Do you own the land in 
fee-simple ?” thereby waives for the company the stipulation in the pol- 
icy that it shall he void if any misrepresentation be made as to the title 
or condition of the property. 


Cuartes F. Hinuer, for Plaintiff in Error. 


Txompson & Mipaxey, for Defendants in Error. 
Smpson, C. 


Action to recover on an insurance policy of $1,000, on a steam el- 
evator at Bennington, Ottawa County, commenced in the district 
court of that county on the 15th day of March, 1887. The company 
resisted payment upon the ground of a false representation and 
warranty of title of the land, which was in part a portion of the 
right of way of a railroad company. The reply alleged that the 
agents of the company, Simmons & Cole, had known the exact con- 
dition of the title, and filled up the blanks, and wrote the applica- 
tion, except the signature. The case was tried by the court, and 
special findings of fact made, and judgment rendered for the plaint- 
iffs below. The court found, in addition to the facts admitted, the 
following :— 

“That during the whole of the month of September, 1886, W. B. 
Simmons and W. L. Cole, partners under the firm name of Simmons 


* Decision rendered, March 9, 1889. 
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& Cole, were the duly authorized agents of the defendant at Ben- 
nington, Kan., for the purpose of taking applications and issuing 
policies of insurance for the defendant, and as such agents they had 
full authority to take the written application mentioned in the de- 
fendant’s answer herein, and to issue the policy of insurance set 
forth in the plaintiffs’ petition herein. The said application was 
taken by said agents for the said defendant on the 20th day of Sep- 
tember, 1886, and was written and prepared entirely by them, ex- 
cept the signature of the plaintiffs thereto; and at the time said ap- 
plication was being so written and prepared, and in answer to the 
questions therein contained, said plaintiffs gave to said agents a 
full and correct account and statement of the title to the land upon 
which said elevator stood, and fully and correctly informed said 
agents that a part of said elevator stood on land leased from the 
Solomon Railroad Co., being a part of its right of way; and that at 
the time said application was so made, and before the same was 
signed by the plaintiffs, said agents had full knowledge of all the 
facts concerning the titles to the land upon which said elevator was 
located. That in consideration for the issuance of said policy, and 
at its date, the said plaintiffs paid to the said defendant the sum of 
$35, and then executed and delivered to said defendant their prom- 
issory note for $175, payable by installments to said defendant at 
any time or times, as the board of directors of said defendant might 
order. That the said plaintiffs were the owners of the property de- 
scribed in said policy of insurance at the time of its insurance, and 
at the time said property was destroyed by fire. That on the 5th 
day of November, 1886, the property described in said policy of in- 
surance was totally destroyed by fire. That on the 22d day of De- 
cember, 1886, the said plaintiffs furnished the defendant with proof 
of said loss, and have otherwise performed all the conditions of 
said policy on their part. That at the time said application was 
taken, and said policy was issued, the property therein insured by 
the defendant was also insured in another company for the sum of 
$2,000, which fact was fully set forth in said application. That the 
property described in said policy, and insured thereby, was at the 
time of its destruction by fire as aforesaid of the value of $2,783.32, 
and the amount and value of the loss under said policy was $931.06, 
which defendant should pay to plaintiffs.” 

The assignments of error are that the findings are not supported 
by sufficient evidence; that they do not authorize the conclusions of 
law; that improper testimony was admitted; and that the motion 
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for a new trial was improperly overruled. All the findings of fact 
are supported by the evidence. That of the agency of Simmons & 
Cole is clearly established. Their knowledge that a part of the ele- 
vator was situated on the right of way of the railroad company is 
sufficiently established; and the weight of the evidence, considered 
in connection with all the circumstances, is that the insured an- 
swered the controlling question in the affirmative, by the advice 
of the agents of the company. They wrote the application, filled 
in all the blanks, and all the insured did was to write the signature. 

1. The pivotal question under ‘this state of facts is whether or 
not the insurance company is not estopped from denying the truth 
of the statement contained in the application, concerning the title 
to the property. The leading case in this state upon this question 
is that of Insurance Co. vs. McLanathan (11 Kan., 533), and in this 
particular feature is very similar to the one we are considering. 
There the agent knew that the title to the lots was in the wile of 
the applicant, but said it did not make any difference. Here the 
agents knew that a part of the elevator was on the ground of the 
railroad company, but advised the applicant to answer that he was 
the owner, and themselves wrote the answer. The case cited holds 
“that an agent of an insurance company, authorized to issue poli- 
cies, and consummate the contract, binds his principal by any act, 
agreement, representation, or waiver within the ordinary scope and 
limit of insurance business, which is not known by the assured to 
be outside the authority granted to the agent.” This declaration of 
the law has been approved by this court in the following cases : 
Sullivan vs. Insurance Co., 34 Kan., 170; Insurance Co. vs. Pearce, 
39 Kan., 396. It is said by the court in Sullivan vs. Insurance Co., 
that the current of judicial authority in this county is in favor of 
this declaration. Applying this principle to the facts found, there 
can be no other legal conclusion but that the company is liable on 
the policy for the loss. The learned counsel for the plaintiff in 
error makes a vigorous and ingenious argument, trying to show 
that this principle is not applicable in this case, because the plaintiff 
in error is a mutual insurance company, organized under chapter 
132, Laws 1885. He claims that, as under this law each policy- 
holder becomes a member of the company, he is thereby charged 
with notice of its by-laws and policies, which must be approved in 
form by the attorney-general of the state; and that each member also 
must be held to have had knowledge of the extent of the power of 
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every agent. This may all be true, and yet not vary the rule an- 
nounced. The counsel would not certainly claim that the mere act 
of application for a policy would make the applicant a member of 
the company If he is made a member, it 1s not until a policy is 
issued and delivered to him. He is claiming in this case that the 
act of the applicant in misrepresenting the condition of the prop- 
erty avoids the policy. He claims he is a member, because he has 
a policy, and yet that the policy is void. He cannot be permitted 
to blow hot and cold in this manner. So far as the question we 
are considering is concerned, it*is not affected in any way by his 
action as a member of the mutual company, if he has become one. 
The main strength of his argument, however, is derived from those 
provisions of the law of 1885 that seem to contemplate that the 
policies must issue from the home office. This is not an express 
requirement, but is inferentiaily true, because the law provides 
that the directors shall determine the rate and the amount of the 
premium note, and the part of the premium to be paid in cash. It 
further declares that no policy shall exceed $3,000 in amount, and 
in no case shall it exceed 10 per cent of the value of all premium 
notes in force. It also provides that the note, application, by-laws, 
and regulations shall be copied on the policy, and shall become a 
part of the contract. This was not done with reference to this pol- 
icy. From all these requirements it is suggested that the policy 
must be issued by the home office, for the reason that the agents 
could not possess the necessary knowledge with reference to all 
these restrictions. We are left without any knowledge as to 
whether or not this policy has been issued in violation of any of 
these requirements; and, in the absence of any evidence on that 
subject, we are bound to presume that everything connected with 
the issuance of this policy has been done in accordance with the 
laws creating the company, and its own regulations. We must pre- 
sume that only a limited number of policies signed and ready for 
delivery was in the hands of the agents, with instructions conform- 
ing to the legal requirements. In other words, on the state of facts 
presented, we cannot permit the insurance company to say that this 
policy has not been issued in accordance with the law regulating 
their conduct in these matters. No such a defense would be list- 
ened to for a moment, without it appears that the assured had 
knowledge of and participated in the violation of the law. We 
think the reason for the rule is stronger when applied to a resident 
incorporated insurance company than to one operating from some 
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other state. This company has its principal office in Salina. This 
risk was taken by agents in a neighboring county, and the policy 
issued and delivered within a few hours after the application was 
first made, and yet under these circumstances, when the company 
has intrusted its agents in this locality with the power of issuing 
policies, they being located within a few miles of the home office, 
we are met by the contention that the policy must issue from the 
home office. If this claim is made in good faith, it ought to be 
accompanied ‘by some explanation why these policies, all signed 
and ready for delivery, were in the hands of the agents at Benning- 
ton. There is no reversible error. We recommend an affirmance 
of the judgment. 
Per Curtam.—lIt is so ordered; all the justices concurring. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF IOWA. 


ROSENBAUM er At. 
vs. 


COUNCIL BLUFFS INS. CO.* 


A suit originally begun in a state court by the assignee of a policy, who was a 
citizen of another state than the assignor. ‘The suit was continued to 
allow a bill in equity to be filed to reform the contract, and such bill was 
filed in a Federal court. 


Held, That though under the act of 1875, original suit could not be brought 
on a policy by an assignee in a Federal court, unless it could also have 
been brought by the assignor, the restriction does not apply to suit origi- 
nally brought in a state court and thence removed to a Federal court. 


Held, That where the original action was brought within the time fixed by 
limitation, the subsequent bill for reformation is not barred because filed 
after the time had elapsed. 


NOTE BY Ep. Ins. LAW JOURNAL.—The same court decided upon the same day in the suit of 
Abraham vs. North German Ins. Co. that where the equity suit is merely auxiliary to the action 
at law, as in the case above, a subpcena to the defendant company in the equity suit is properly 
served upon its attorneys in the action at law, if it be a foreign corporation without an agent 
within the district upon whom service could be had. 





* Decision by Shiras, J. March 18, 1889. 





SUPREME JUDICIAL COURT OF MAINE. 


Us. 
DWELLING-HOUSE INS. CO.* 


The policy insured plaintiff, C., on his house. 

Held, That in order to recover C. must prove that he had an insurable inter- 
est at the time of insurance and of the fire. 

A prior deed from C. to his wife, duly executed and recorded, was put in evi- 
dence by the defense, which C. testified was never intended to be delivered. 
A memorandum by C.on the deed recited that it was conveyed to his wife 
on the day named; C. procured insurance twice in his wife’s name and 
intended this policy to be so written. He advised her to make proofs 
before him as a magistrate of her sole ownership and interest and himself 
made oath to the same on the proofs. 

Held, That these acts outweighed his testimony and that the property be- 
longed to the wife. 

Held, That under the laws of Maine a husband has no insurable interest in 
property conveyed by him to his wift after 1874. 

Held, That there could be no recovery at law on the policy. 


E. B. Harvey, for Plaintiff. 
D. C. Rosinson, for Defendant. 


Emery, J. 

This is an action at law ona written policy of insurance, dated 
November 14, 1883, in which the defendant company, in considera- 
tion of the premium paid, promised to insure the plaintiff against 
loss or damage by fire or lightning on his house and L, which were 
afterwards burned, within the time of the policy. To recover in 
this action, the plaintiff must prove that at the time of the insur- 
ance, and at the time of the fire, he had an insurable interest in 
the buildings. The contract of fire or marine insurance is one 
of indemnity only. If the holder of such an insurance policy 
suffers no pecuniary loss by the destruction of the property, he 
has no valid claim to pecuniary reimbursement. Public policy 
forbids any wagering on the property of others in which the party 


* Decision rendered, March 12, 1889. 
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has no interest: Davis, J., in Insurance Co. vs. Chase, 5 Wall., 509, 
512; Folsom vs. Insurance Co., 38 Me., 414; Sawyer vs. Mayhew, 
51 Me., 398. This requirement of the law of insurance has not 
been lessened by any statute: Rev. St., c. 49, § 20. To show his 
interest in the property, the plaintiff produced a deed of con- 
veyance to himself from the former owners. The defendant 
then put in evidence an office copy of a deed of conveyance of the 
same property, from the plaintiff to Mary J. Clark, his wife, dated 
April 16, 1874, and duly executed and recorded. The plaintiff con- 
tends that this deed was never intended to be delivered, and so 
testified. The defendant addressed evidence tending to show a 
delivery. The question is one of fact. At the time of the deed to 
his wife the plaintiff made on his own deed this memorandum: 
“This property was conveyed by deed to M. J. Clark, wife of the said 
Randall J. Clark, April 16, 1874.” He procured the building to be 
twice insured in his wife’s name. He intended to have this policy 
written in her name. After the fire, he advised her to make, on 
the two proofs of loss on her policies, affidavits, before him as 
magistrate, that she alone owned the buildings, and that no one 
else had any interest in them. In making the proof of loss on this 
policy the plaintiff himself deliberately made oath that the property 
belonged to Mary J. Clark, and that no other person had any interest 
therein. These acts done by the plaintiff before any litigation 
arose are directly opposed to his present claim that he never in- 
tended to convey the property to his wife. They outweigh his tes- 
timony given after the suit was begun, and to meet a troublesome 
defense set up. He does not offer the testimony of his wife, nor 
account for its absence. We find that at the time of the insurance 
and at the time of the fire the property belonged to the wife 
under her deed. 

The next question is one of law. Has a husband, under the laws 
of this state, an insurable interest in property which he has con- 
veyed in fee-simple to his wife as late as the year 1874? Our 
statutes seem to have removed the last vestige of the common-law 
marital rights of a husband in the real estate of his wife, however 
she may have acquired it. His only rights now in real estate he 
conveys to his wife are a naked veto of a conveyance by her in fee, 
and a possibility of taking by descent from her, at her decease, 
depending on his survivorship and her solvency. Her creditors 
have more right than he in such estate. She may manage the prop- 
erty without the joinder or assent of her husband: Rev. St., c. 61, §1 
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She may make him her agent or not, as she chooses: Id. §2. The 
law gives the wife the entire control over such property in every 
respect, (except the power of conveyance in fee,) and, even if it be 
a homestead, he can occupy it only by her consent. It is subject to 
be taken by her creditors: Virgie vs. Stetson, 77 Me., 520. A mar- 
ried woman is not limited in the management of her property, 
however obtained. She may control its income. She may lease it 
without her husband’s assent, and her lessee may expel him from 
the possession: Perkins vs. Morse, 78 Me.,17. During her life- 
time he has no interest, not even a right of occupancy. If he sur- 
vives her, and her estate is solvent, he acquires by these events a 
new interest, and by way of descent only: Rev. St., c. 103, § 14. 
He would be no more affected by the burning of her house than he 
would by the burning of any house which he was merely occupying 
rent free, or which he might possibly inherit. It has never been 
held, as far as we know, that a son has an insurable interest in the 
property of his father which he had only a chance of inheriting. 
Nor has it been held, to our knowledge, that a mere occupier, with- 
out any estate or claim of right, has an insurable interest. The 
burning of this house undoubtedly subjects the plaintiff to incon- 
venience, and perhaps to the expense of providing another home. 
So would he, had he been living rent free and at sufferance in the 
house of his father or brother or,son, in which he had no estate. 
While he may be affectionately concerned about his wife’s property, 
we do not see that he has any pecuniary interest in it, legal, equit- 
able, or even ponderable; or which the courts can measure, or which 
he can insure under our law. 

We have examined the judicial decisions in other states, holding 
that a husband has an insurable interest in his wife’s property, and 
we think it will be found in all of them that the husband had by 
the law some fixed cognizable estate or interest in his wife’s prop- 
erty which the wife could not divest. A loss of the property by fire 
was, in such case, a direct pecuniary loss to the husband. The 
possible estate the husband may acquire by descent after the death 
of his wife, if he survives her, and she be solvent, has no existence 
before her death. Before her death he has no estate, but only a 
chance of acquiring one. The wife’s right of dower exists in her 
husband’s lifetime, though it is then inchoate; but we know of no 
case where a wife has attempted to insure such a right. The evi- 
dence in this case suggests the theory that the intention was to 
insure the wife’s interest, and that the insurance agent, by mistake, 
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wrote the policy in the name of the husband. It is urged that the 
company have received the premium, and should not profit by their 
agent’s blunder. If it be true that, by reason of mistake, the policy 
does not truly express the real contract, and the wife was the person 
intended, she may, perhaps, by proper proceedings in equity, have 
the policy reformed and enforced according to the true intent of the 
parties and the equities of the case. In bringing this action at law 
on the policy as it reads, the plaintiff, under the rules of law, 
assumed the burden of showing an insurable interest in himself, 
which he has not done. Plaintiff nonsuit. 

Peters, C. J., and Danforth, Libbey, Foster, and Haskell, J. J., 
concurred. 


UNITED STATES CIRCUIT COURT. 
SOUTHERN DISTRICT OF NEW YORK. 


HARDMAN et At. 
Us. 


BRETT.* 


The plaintiffs, who were underwriters, insured lumber on a schooner. The 
lumber was lost in a collision with a steamer. The defendant as man- 
aging owner of the schooner sued the steamer, and it was held that both 
vessels were at fault, and that both were liable to the owners of the 
cargo. The plaintiffs succeeded to the a of the latter by subrogation. 
This suit was brought to recover from defendant the sum adjudged to be 
due by the court and received by him from the owners of the steamer on 
account of the loss of the cargo. 


Held, That the delivery of goods to a carrier vests in him a special property, 
which authorizes him to maintain an action against any person who dis- 
turbs his possession or injures the goods, and a recovery by such carrier 
discharges the wrong doer from liability to the carrier. 

Held, That such carrier is liable to the owner for the entire sum recovered, 
and may not deduct proctor’s fees and cost of litigation. 


* Decision by Wallace, J., February 6, 1889. 
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CUULKT OF APPEALS OF MARYLAND 
AGRICULTURAL INS. CO. 


BEMTLLER.* 


The policy required the certificate of the magistrate living nearest as to cer- 
tain facts regarding the loss. The certificate of such magistrate was fur- 
nished, which stated, among other things, that he was unable to appraise 
the damages as was called for, and this being objected to, the certificate 
of another magistrate living farther off but whose office was nearer, was 
furnished, which contained the additional facts demanded. 

Held, That the two certificates were sufficient compliance with the policy. 

Held, That where there was no provision in the policy avoiding it on account 
of prior insurance, and a production of the application was refused when 
demanded, a refusal to charge as to the effect of such prior insurance was 
not error. 

Wa. P. Mautssy, for Appellant, 
Wm. A. McKetur, H. M. Crasaven, and Cuarzes B.. Roserrts, for 

Appellee. 

YELLorT, J. 
The property of the appellee was insured by the appellant; the 
policy bearing date August 8, 1884. At this time the appellee was 
insured in another company, and says that he so informed the agent 
of the appellant, and at the same time told said agent that he in- 

tended to withdraw from said company, and soon afterwards did 

withdraw, so that when the fire occurred there was no insurance 

in any company other than that of the appellant. The property 
mentioned in the policy of insurance was almost totally destroyed 
by a fire occurring on the 20th of August, 1887. The appellant re- 
fusing to pay, and denying that the policy called for an indemnifi- 
cation under the existing circumstances, a suit was instituted in the 
court below by the appellee, and resulted in a judgment in his favor. 

From this judgment an appeal has been taken. 

The first exception is to the admissibility of evidence offered by 
the plaintiff, objected to by the defendant, and ruled in by the 


* Decision rendered, March 26, 1889. 
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court. By the terms of the policy, in the event of loss by fire, the 
party insured is required “to produce the certificate under seal of 
the magistrate or notary public living nearest the place of fire, and 
not concerned in the loss, nor related to the assured, stating that 
he has examined the circumstances attending the loss, knows the 
character and circumstances of the assured, and verily believes that 
he has, without fraud, sustained loss on the property insured to 
the amount claimed by him.” The certificate of Henry Galt, a 
justice of the peace living nearest to the property, was first pro- 
duced. He certified that he was not concerned in the loss, nor re- 
lated to the assured; that he had visited the premises the day after 
the fire, and had found the barn and crop totally destroyed, except 
the foundation of the barn; that he saw the iron of the machinery, 
vehicles, and implements with everything burned from them that 
would burn; but that he was not competent to appraise the crop, 
as he had not been on the place sufficiently to estimate it. This 
certificate was objected to, and the appellee then produced a cer- 
tificate from Aloysius F. Orndorff, a magistrate who did not live 
quite so near as Mr. Galt, but whose office or place of business was 
nearer than that of said Galt. This justice certified to all that Mr. 
Galt had certified to, and further said: “I am well acquainted 
with the character and circumstances of the assured, and do verily 
believe that the assured has by misfortune, and without fraud or 
evil practice, sustained loss and injury on the property insured to 
the amount of twenty-one hundred dollars, as claimed.” This cer- 
tificate, under oath, was admitted as evidence by the court below, 
and this ruling of the court forms the foundation for the appellant’s 
first bill of exceptions. 

A question precisely similar to the one presented by the first bill 
of exceptions in this case was decided in Turley vs. Insurance Co., 
25 Wend., 374. In that case, as in this, the policy required a cer- 
tificate of the nearest magistrate, but the court decided that a strict 
literal compliance was not necessary, and that in determining the 
contiguity of the magistrate to the place of the fire, the place of 
his business, and not of his residence, will be regarded; and a nice 
calculation of distances will not be gone into to ascertain the near- 
est magistrate who might have given the certificate; and that the 
proximity of the magistrate to the place of the fire is all that can be 
required. Said the learned judge who delivered the opinion of 
the court: ‘We are asked to go intoanice calculation of distances, 
and settle the point on the law of mensurationa. De minimis, etc., 
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is a sufficient answer to this objection. The spirit of the condition 
required no such mathematical precision from the assured. Its ob- 
ject is completely secured by the proximity of the certifying magis- 
trate.” It has always been held that in the construction of such 
contracts courts will not draw fine distinctions, and allow insur- 
ance companies to escape from the obligation of paying valid 
claims through mere technicalities: Insurance Ass’n vs. Transpor- 
tation Co., 66 Md., 339; Insurance Co. vs. Block (Pa.). In the case 
now being considered, Galt, the justice who lived nearest, stated 
that it was impossible to give the required certificate, because he 
was ignorant of important and material facts; and it is not denied 
that Orndorff’s place of business was nearer than that of Galt to the 
place of the fire. There was no error in the court’s ruling admitting 
this evidence. The certificate of Orndorff sufficiently complied 
with the requirements of the policy. 

The appellant offered twenty prayers, all of which, with the ex- 
ception of the eighteenth, were rejected. A separate examination 
of each one of these prayers would involve the necessity for an ex- 
tension of this opinion to a length not warranted by the nature of 
the case. These prayers actually present only two questions, which 
are reproduced and repeated by a mere change of phraseology. 
One of these questions, relating to the proximity of the magistrate, 
has already been determined in considering the appellant's first ex- 
ception. The other question relates to the effect of a prior insur- 
ance by the appellee in another company; but as to this there is 
no evidence that such facts would avoid the policy. The policy it- 
self makes no provision of that kind. It only provides that in case 
of insurance in another company “ the assuréd shall not be entitled 
to demand or recover in this policy any greater proportion of the 
loss or damage sustained on the property insured than the amount 
hereby insured shall bear to the whole amount insured on said 
property, whetber such insurance shall be valid or otherwise.” 
The application for insurance was not in evidence. On demand for 
its production, the defendant refused to produce the same. In the 
absence, therefore, of any written evidence of the contract provid- 
ing for disclosure of other insurance, and the policy itself disclos- 
ing no such condition, the prayers on that subject could not be 
granted. In addition, we may say the plaintiff did withdraw from 
the company in which he had been insured. There being no error 
in the rulings the judgment will be affirmed. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF KANSAS. 


INGERSOLL er at. 
vs. 


MISSOURI VALLEY LIFE INS. CO.* 


A life company had practically done no new business for ten years, and had 
simply maintained its corporate existence for the purpose of winding up 
its business in the interest of the stockholders. Its policies and receipts 
had diminished, until the latter did not pay the running expenses. 

Held, That the company being solvent, no adequate remedy at law looking to 
a receivership in behalf of the policy-holders, exists. 


Held, That though the company was technically solvent, its condition pos 


such that a continued enforcement of the contracts would work peril an 
inequity to the remaining policy-holders, a court of equity would inter- 
vene and declare the contracts at an end and compel the company to pay 
an equitable surrender value. 


H. H. Ineerrsoxt, for Complainants. 
T. A. Hurp, for Defendants. 
Brewer, C. 

This case in its facts and in the relief sought is of a novel charac- 
ter. Itis before me for final hearing on the pleadings and proofs. 
The complainants are policy-holders in the insurance company de- 
fendant, which was both a mutual and a stock company. Their 
policies were taken out in the years 1872 and 1873, and they are all 
of the clazs known as “Registered Tontine Policies Class A.” At 
that time the company had a capital stock of $500,000, and was do- 
ing, for a company of its years, a large and prosperous business. 
Pamphlets and circulars were issued by it, picturing in glowing col- 
ors its prosperity, and the advantages of insuring with it. Some of 
these came into the hands of the complainants prior to their appli- 
cation for policies. Asa matter of fact only $115,000 of the capital 
stock had been paid in. The financial panic of 1873 impaired the 


* Decision rendered, February 22, 1889. 
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business of the company, and subsequent troubles in Kansas con- 
tinned to interfere with it, so that about the close of 1877, the 
company withdrew all its agents from the field, and ceased to solicit 
insurance. Its capital stock was reduced from $500,000 to $100,000, 
and the effort of the company has since been to wind up its busi- 
ness. The effect of this has been that through lapses, purchases of 
policies, and settlements with parties, the number of policies—at 
one time over 6,000—has been so reduced that on December 31, 
1887, there were only 410 in force, and of these only 29 were pre- 
mium-paying. These 410 policies amount to $316,213.94. The 
total premiums received in the year 1886 were $3,779.25; for the 
year 1887, $2,665.07. The total expense of the company in 1886 
was $6,442.77. The following table will show how the policies have 
diminished :— 
Jan. 1, 1878......... $7,562,360 00 | Dec. $734,192 00 
Dec. 6,566,785 00] Dec. i vesne kent Gees OO 
Dec. 875 5,207,771 00] Dec. 8: 501,913 16 
Dec. 31, 187 4,397,137 00| Dec. 446,713 21 
Dec, Dec. BE. cwresccce SOOtGn 16 
Dec. q Dec. bneeescans, SRUEL CC 
Dee. < 7 c Dec. Ccbécbnsns, GREER OO 
Dec. 823,716 00 
The receipts have diminished in something like the same propor- 
tion, so that now the premium receipts do not pay the running ex- 
penses of the defendant. Since 1877, it has practically done no new 
business. It is in no just sense a going concern. While its corpor- 
ate existence has been maintained, it has been simply maintained 
for the purpose of winding up its business. It is true that its as- 
sets, according to insurance tables, are sufficient to pay the policies 
in force, as according to the laws of mortality they are likely to 
mature, so that it cannot be held that the company is actually in- 
solvent. Now upon these facts I remark that, confessedly, the com- 
plainants have no remedy at law. The obligation of the company 
to pay arises only on the death of the insured, and that event has 
not transpired. And again, as the company is not technically in- 
solvent, it is at least doubtful whether proceedings could be sus- 
tained looking to a receivership and the immediate winding up of 
the affairs of the company; so that the complainants’ remedy, if 
any they have, is, in a case like the present, in a court of equity to 
enforce the termination of their contracts, and the payment to them 
of the present value of their policies. It is, I think, one of the set- 
tled propositions of law, that when an insurance company becomes 





1889.] Ingersoll et al. vs. Missouri Valley Life Ins. Co. 471 


insolvent, and its assets are taken possession of by the court for 
distribution among its creditors, that policies not yet matured will 
be adjusted at their surrender value, and to that amount estab- 
lished as present obligations against the company. Is the right to 
do this limited to cases of insolvency, or may it be extended to those 
cases in which the situation of the respective parties renders it in- 
equitable to compel the further continuance of the contractual re- 
lation? I think the answer to this must be that when the situation 
of the parties, even without any wrong on the part of either, be- 
comes so changed that the continued enforcement of the contract- 
ual relation works peril to the one party without benefit to the 
other, a court of equity may interfere, and declare the contract at 
an end. There is underlying every contract of insurance between 
the insured and the insurance company a just expectation that the 
company will continue the insurance business, adding to its assets 
by new insurance, and from the premiums thus received diminish- 
ing the pro rata of expense upon each policy-holder. True, noth- 
ing of the kind is expressed in the contract, but that is the expecta- 
tion &pon which all contracts of insurance are entered into; and 
whenever that expectation fails,—fails for a series of years, and so 
far fails that the premiums received do not pay the expenses of 
carrying on a corporate existence,—then it would be gross inequity 
to compel the insured to continue his payments with the constantly 
vanishing expectation of receiving anything at the maturity of his 
policy. For ten years this insurance company has been moribund. 
It is not yet quite a corpse, but its steady and sure progress is 
towards dissolution and death; and there must come a time—ana 
it seems to me it has in this case—when it would be unjust to com- 
pel these complainants to remain bound to this dying corporation. 
It is not necessary to impute misconduct or fraud to the officers of 
this corporation; indeed, while this is charged in the bill, I think 
the testimony fails to show anything of the kind. The truth is, 
that, finding the insurance business unprofitable, in good faith the 
company has proceeded to wind up its business, seeking, as was of 
course legitimate, to save to the stockholders their investment; so 
that I deem it unnecessary to enter into any consideration of the 
facts presented as to the alleged misappropriation of funds or other 
misconduct by the officers. I think they have acted honestly, and 
according to their best judgment; but, notwithstanding this, I can- 
not avoid the conviction that the complainants are entitled to a re- 
lease for the reasons I have above indicated. As my conclusions 
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are in favor of the equities of the complainants, it follows that their 
failures to pay premiums since the filing of this bill have worked no 
forfeiture. I might criticise in some respects the action of the com- 
pany in respect to attempted payments, but as that is a minor mat- 
ter, not affecting the substantial rights of the parties, I shall waste 
no time upon it. I think the complainants are entitled to a de- 
cree declaring the contracts at an end, and giving to them an al- 
lowance against the company for the amount of the surrender value 
of their policies. If the parties can agree upon this amount, it 
will be inserted in the decree; if not, I will refer the matter to some 
actuary, to state the amount of such surrender value. 


COURT OF APPEALS OF NEW YORK. 


PEOPLE ex’ ret. COMMONWEALTH INS. CO. 
vs, 


TAX COMMISSIONERS. * 


The New York tax commissioners valued the capital of the company at $300,- 
000, its par value, and its net surplus at $21,219, in accordance with the 
report of the New York Insurance Department, in which the net surplus 
was computed by ee the unearned premiums from the gross 
surplus. United States bonds to the amount of $304,577 were then de- 
ducted from the aggregate and the balance of $16,644 was held as the 
amount subject to taxation. 


Held, That as only that part of the surplus exceeding 10 per cent of the cap- 
ital was subject to taxation, the assessment of this balance was erroneous, 


Held, That the commissioners could not claim in this action that their com- 

— was erroneous and that the unearned premiums should have 

een treated as surplus. They are bound by the valuation as made, 
whether erroneous or not. 





* Decision by Andrews, J., March 5, 1889, 
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SUPREME COURT OF MINNESOTA. 


LAMBERTON 


vs. , 
CONNECTICUT FIRE INS. CO.* ) 


A provision in a policy of insurance that “no officer, agent, or representative” 
of the insurance corporation should be held to have waived any of the 
conditions of the policy, unless such waiver should be indorsed thereon, 
held, ineffectual to limit the legal capacity of the company to afterwards 
bind itself contrary to the conditions of the policy, by any agent acting 
within the scope of his general authority. The above provision not being a 
limitation upon the authority of any particular agent, or class of agents, 
but, in effect, upon the capacity of the corporation for future action, such 
a limitation cannot be imposed. 


Lusk & Bunn, for Appellant. 
Wm. Gates, for Respondent. 
Dicgrnson, J. 

The plaintiff recovered a verdict in this action upon a contract of 
fire insurance. This is an appeal from an order refusing a new trial. 
The construction and effect of the following provisions of the policy 
are to be considered: “Ifthe premises hereby insured are or shall 
hereafter become vacated or unoccupied, and so remain for more 
than ten days, * * * without notice to the company in each case, 
and consent indorsed hereon, * * * this policy shall be void. * * * 
This policy may be canceled at any time at the request of the 
assured; the company retaining customary monthly short rates for 
the time the policy has been in force. It may also be canceled at 
any time by the company upon giving written or verbal notice to 
that effect, and refunding or tendering to the assured * * * a rata- 
ble proportion of the premium for the unexpired term of the 
policy. * * * Limitation to Suits. * * * And it is further expressly 
covenanted by the parties hereto that no officer, agent, or representa- 
tive of this company shall be held to have waived any of the terms 
and conditions of this policy, unless such waiver shall be indorsed 

* Decision rendered, August 17, 1888. 
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hereon in writing.” Some months prior to the destruction of the 
premises by fire they became, and thereafter remained, vacant; the 
assured in the meantime endeavoring to secure a suitable tenant. 
The local agent of the defendant at Winona, where the property 
was situated, who had issued this policy, knew that the house was 
vacant during all of this time, and in negotiations with the assured 
upon this subject he treated the policy as still continuing in force; 
so that, if the defendant was bound by his acts in this particular, it 
would be estopped to claim that its liability had terminated. He 
did not, however, notify the company of the fact, nor was there any 
written consent that the policy should remain in force. 

The question is thus presented whether the conduct of the agent 
affected and bound the company. The position taken on the part 
of the company is that the power of the agent to bind the principal 
in this particular was, by the clause found at the close of the fore- 
going extract from the policy, so restricted that he could only do 
this by a written consent indorsed on the policy; and that, the 
assured being thus advised of the restrictions upon the power of 
the agent, the action of the latter was ineffectual to bind the com- 
pany. It is an important consideration that this policy does not 
impose any restriction upon the power of any particular agent, or 
class of agents; nor does it limit the power of some agents by con- 
ferring authority exclusively upon others; nor does it prescribe the 
manner in which alone a particular agent or class of agents shall ex- 
ercise their authority. We do not, therefore, express any opinion 
concerning the effect of such stipulations. The restriction here is 
so broad that it applies alike to every “ officer, agent, or representa- 
tive of this company;” and, as a corporation can only act through 
such agencies, the substance of the provision under consideration 
is that the company shall not be held to have waived any of the 
terms or conditions of the policy, unless its waiver be expressed by 
a written indorsement on the policy. That is to say, in other words, 
that one of the parties to a written contract, which is not required 
by law to be in writing, cannot, subsequent to the muking of the 
contract, waive, by parol agreement, provisions which had been in- 
corporated in the contract for his benefit. A contracting party 
cannot so tie his own hands, so restrict his own legal capacity for 
future action, that he has not the power, even with the assent of the 
other party, to bind or obligate himself by his further action or 
agreement contrary to the terms of the written contract: Insurance 
Co. vs. Earle, 33 Mich., 143. This is self-evident. The clause of 
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this policy relied upon, as expressly restricting the power of the 
agent whose conduct is here in question, is of that character. If it 
is effectual at all, as a limitation of the power of future action, it 
limits the power of every agent, officer, and representative of the 
company, and hence, practically, that of the corporation. It is no 
more applicable to this particular agent than to all of those to 
whom the conduct of the affairs of the corporation is committed. In 
that broad scope, and as applicable to all the representatives of the 
corporation, it cannot be enforced so as to render inoperative such 
subsequent action or agreement of corporate agents as would, if it 
were not for this clause in the contract, be deemed the effectual 
action or agreement of the corporation. A more restricted applica- 
tion of this clause, making it to refer to this particular agent, or to 
any particular class of agents or officers, cannot be made; nor can 
the clause in the former part of the above extract from the policy, 
as to the effect of vacancy “without notice to the company and 
consent indorsed hereon,” be construed as a limitation upon the 
power of any particular agent or class of agents. If it applies to 
any agent or officer, it does to all; and if such a stipulation is not 
effectual to limit the legal capacity of the corporation as to its 
future action, it does not limit its capacity to act by its agents. 
The company, then, was legally capable, acting through its proper 
agents, of waiving its right to treat the policy as of no further bind- 
ing force by reason of the vacancy; and it could also waive compli- 
ance with that part of the same provision which related to the con- 
sent being indorsed on the policy. Confessedly, the agent whose 
conduct is in question, had authority to give such consent by in- 
dorsing the same upon the policy. When, in negotiating upon this 
subject with the assured, he did eonsent, as is established by the 
verdict of the jury, he was acting as the agent of the company. 
His action was the action of the company; and the insured having 
been led to understand, as the agent seems to have done, that the 
contract should remain in force until further action should be taken, 
the company is now estopped, as by its own conduct, to claim the 
contrary. This conclusion finds sufficient support in the following 
decisions, and in others, although we are aware that there are de- 
cisions to the contrary: Insurance Co. vs. Earle, 33 Mich., 143; 
Viele vs. Insurance Co., 26 Iowa, 9; Young vs. Insurance Co., 45 
Iowa, 377; Insurance Co. vs. McCrea, 8 Lea, 513; Van Bories vs. 
Insurance Co.,8 Bush., 133; Insurance Co. vs. Gusdorf, 43 Md., 
506; Insurance Co. vs. Norton, 96 U. S, 234; Stolle vs. Insurauce 
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Co., 10 W. Va., 546; Carrugi vs. Insurance Co., 40 Ga., 135; Wake- 
field vs. Insurance Co., 50 Wis., 532; Whited vs. Insurance Co., 76 
N. Y., 415; Morrison vs. Insurance Co., (Tex). The order refusing 
a new trial is affirmed. 


SUPREME COURT OF INDIANA. 


PHGENIX INS. CO. 
vs. 
CHARLES A. ROWE.* 


Where the policy provided that the insured must be the sole and unconditioned 
owner, an allegation in the complaint that the insured from the date of 
risk to its destruction had an insurable interest as owner to its full value, 
is sufficient allegation of such ownership. 


Where the rights of the parties do not seem to require it, a court may at its 
discretion refuse to compel an abstract of title to be furnished under 
§ 363 of Rev. St., of Indiana, 1881. 


Where the complaint alleged an executed policy, and a copy was exhibited, 
and the answer, which was a general denial, did not deny the execution 
of the policy or allege any fraud in securing it, evidence of its execution 
and its authorized delivery is immaterial. 


Held, that a general finding in favor of the insured is not inconsistent with a 
special finding that proofs of loss were not furnished, since they might 
have been waived. 


Epson and Winer, for Appellant. 
Spencer and Hovey and Menziss, for Appellee. 
Mircuett, J. 

This was an action by Rowe against the insurance company to re- 
cover on a policy of fire insurance alleged to have been executed on 
the 26th day of September, 1884, covering a dwelling-house and 
certain personal property therein, in which it is alleged the plaintiff, 
from the date of the risk until its destruction by fire on April 4, 
1885, had an insurable interest as the owner thereof, to its full value. 
There was a second paragraph of complaint which counted upon a 
parol contract of insurance, but it is not material that this para- 
graph should be noticed further. It is contended that the owner- 
ship of the property is not sufficiently alleged in the complaint, 


* Decision rendered, January 31, 1889. 
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especially because there is a stipulation in the policy, a copy of 
which is set out as an exhibit, to the effect that if the ‘insured 
shall not be the sole and unconditional owner in fee of said prop- 
erty, * * * then this policy shall be void.” There is no merit in 
the objection. One who has an insurable interest in property as 
owner to the full extent of its value is presumably the sole and 
unconditional owner. A general averment that the plaintiff, at the 
inception of the policy, and at the time of the loss, was the owner 
of the property destroyed is sufficient to admit evidence of any 
interest he may have had without further averment: Insurance 
Co. vs. Johnson, 46 Ind., 315. 

There was no error prejudicial to the substantial rights of the 
appellant in the ruling of the court in overruling the motion to 
make the averments in the complaint more specific in respect to 
the ownership of the property. We can conceive of no good reason 
why a plaintiff in such a case should be required to set out his 
title or interest in the property destroyed specifically and with 
great particularity, nor do we see any reason why he should be 
required to furnish an abstract of his title in pursuance of the 
provisions of section 363, Rev. Stat., 1881, as was insisted upon by 
& motion for that purpose in the present case. While the granting 
or refusing such motions is not matter wholly within the discretion 
of the nisi prius courts, it is nevertheless so far discretionary that 
a reversal would not follow, except in a case where it appeared 
that the rights of the party complaining may have suffered. This 
is not such a case. 

Upon issues duly made the case was tried by a jury, who re- 
turned a general verdict for the plaintiff, with answers to special 
interrogatories. The appellant contends that the answers to the 
special interrogatories are so inconsistent with the general verdict 
that no judgment could properly be rendered thereon for the 
plaintiff. The case is argued as though the execution of the policy 
declared on in the first paragraph of the complaint had been put 
in issue by the pleadings, and so it is contended that the answers 
to the interrogatories show that the policy sued on had never 
been delivered to the plaintiff, or if delivered, that the agent had, as 
the plaintiff well knew, no authority to do so without first demand- 
ing payment of the premium, the premium not having been paid 
until after loss. It must be remembered, however, that the first 
paragraph of the complaint counts upon an executed policy of in- 
surance, a copy of which 1s exhibited with the complaint. There is 
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no answer putting the execution of the policy inissue. There isa 
general denial and numerous pleas in confession and avoidance. 
All of these answers proceed upon the theory that the policy was 
duly executed, which, of course, includes the delivery to the plaintiff 
as charged in the complaint, but, with the exception of the general 
denial, present, or assume to present, some affirmitive defense in 
avoidance of the policy so executed. All the interrogatories and 
the answers returned by the jury relating to the execution of the 
policy or the authority of the agent to deliver policy without requir- 
ing prepayment of the premium, were therefore irrelevant to any 
issue in the case. It should be stated that there was no answer in- 
volving any question of fraud or collusion between the plaintiff and 
the agent of the insurance company in obtaining possession of the 
policy. A failure to deny the execution of an instrument which is 
properly set out as the foundation of the action by a pleading under 
oath has been held to be so far an admission of its execution as to 
preclude further controversy on that subject. ‘“‘The defendant 
ought to know better than anybody else whether he executed the 
note in suit or not, and if he will not deny it under oath by a gen- 
eral or special non est factum, there is no hardship in holding the 
execution admitted:” Evans vs. Turnpike Co., 18 Ind., 101; Insur- 
ance Co. vs. Gillam, 112 Ind., 7-11; Carver vs. Carver, 97 Ind., 497; 
Woollen vs. Whitacre, 73 Ind., 198. In this view of the case there 
can be no serious question, but that the answers to the special in- 
terrogatories and the general verdict are consistent with each other. 
It is true the jury answer that the plaintiff never furnished any 
proofs of loss, but, as the stipulations in the policy requiring notice 
and proof of loss may have been waived by the company, this 
answer cannot be regarded as in conflict with the general verdict. 

There are other questions in the record relating to rulings of the 
court upon the admissibility of the evidence, and involving certain 
instructions given and refused, but as an examination of the ques- 
tions so presented all relate in one way or another to the authority 
of the company’s agent to deliver the policy, these questions are 
disposed of by the suggestion already made that the execution of 
the policy was not in issue. The judgment is therefore affirmed, 
with costs. 
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SUPREME COURT OF RHODE ISLAND. 


SUPREME COUNCIL, CATHOLIC KNIGHTS 
OF AMERICA 


vs. 
MORRISON er at.* 


The certificate of a benevolent order taken out by the husband was payable 
to his wife or to the beneficiaries that he might thereafter have a certifi- 
cate made in favor of, on its surrender. The certificate was handed by 
him to his wife, with the remark frequently repeated that he gave her 
the insurancer Afterwards, without her knowledge, he took the certiti- 
cate from the place where she kept it and surrendered it for another, pay- 
able to other parties. The certificate stipulated that it was a contract 
with the insured, and not with the beneficiaries. 


Held, That the contract was solely between the society and the insured, and 
the insured had a right to change the beneficiary even as between himself 
and wife. 

Held, That the facts were not sufficient to show a completed gift to the wife in 
case of a certificate of this kind. 

Epwin D. McGutyness and Jonn Doran, for Complainant. 

Hues J. Carrott and Tuomas J. McParuin, for Executors of Pat- 
rick A. Cosgrove. 

James Trniineuast, for Executors of Elizabeth A. Cosgrove. 


Sriness, J. 

In January, 1883, Patrick A. Cosgrove was a member of a branch 
of the complainant corporation, which is in the nature of a mutual 
benefit or insurance association, and received a certificate of insur- 
ance on his life, payable after his death to his wife, Elizabeth, “ or 
to the beneficiary or beneficiaries that he may thereafter have a cer- 
tificate made in favor of, on surrender of this certificate.” Four 
years later he surrendered the certificate, and took a new one in its 
place, by which the money was to be paid to the beneficiaries desig- 
nated by his will. He died in the following June, 1887, and his 
wife died soon after. Each left a will, made after the change in the 
certificate, disposing of the fund, to which the executor of each will 


* Decision rendered, February 16, 1889. 
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now lays claim. The certificates contained this stipulation: “Said 
Patrick A. Cosgrove shall have the right, during his membership in 
the order, to surrender this certificate, and receive a new one, and 
may substitute another beneficiary or beneficiaries therein, if he so 
desires, by complying with the laws of the order upon this subject, 
And it is expressly understood that this is a contract between the 
Supreme Council, Catholic Knights of America, and Patrick A. Cos- 
grove alone, and not a contract between said council and the bene- 
ficiaries herein named.” Cosgrove handed the certificate to his wife, 
and frequently afterwards, before the change, remarked that he had 
given her the insurance, that he wanted to keep it up for her benefit, 
and that he thought it was all he would leave her. The paper was 
kept in her bureau drawer, and appears to have been taken for sur- 
render without her knowledge. Shortly before his death, while 
both were sick, Mrs. Cosgrove stated to visitors, in her hushand’s 
presence, that he had given his insurance to her. After they had 
gone, he said something to his wife, to which she replied : “ Have 
you taken them without my knowledge? They were mine. You 
gave them to me.” This probably had reference to the certificate, 
as she immediately sent for the envelope in which it had been kept, 
and found it empty. s 

The by-laws of the company, when the first certificate issued, 
provided for a change upon a surrender of the certificate, “with 
the consent of the beneficiary indorsed thereon;” but, before the 
second issued, the by-laws were amended by omitting the consent of 
the beneficiary. It is claimed by the executors of the widow that, 
as the existing by-law when the certificate issued prohibited any 
change without her consent, she took an interest in the certificate, 
like an interest in an ordinary life policy, which could only be extin- 
guished with her consent. We think there is a wide difference be- 
tween afcertificate of this kind and an ordinary life policy, payable 
to a wife.* In the latter, the terms of the contract divest the husband 
of all interest or ownership in it, and vest it at once in the wife, who 
may keep it intforce by payment of premiums. In the certificates, 
it is stipulated that the beneficiary is not a party to the contract, 
and may*beSchanged; and the insurance cannot be kept up, in case 
of failure to pay assessments, by one not a member of the society. 
The distinction is conceded in this case, and authorities cited by 
both sides concur in holding that no vested right passes to a desig- 
nated beneficiary in such a certificate : Holland vs. Taylor, 111 Ind., 
121; Society vs. Burkhart, 110 Ind., 189; Splawn vs. Chew, 60 Tex., 
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582; Lodge vs. Ladd, 5 Lea, 716; Byrne vs. Casey, 8 S. W. Rep., 
38. But, assuming that Mrs. Cosgrove had no vested right in the 
insurance as such, is she to be regarded as having such a right, as 
between her husband and herself, from the fact that the by-laws ex- 
isting at the time of the original certificate required her consent to 
achange? We think not. The contract was solely between her 
husband and the society. It reserved the right to change the ben- 
eficiary, if done in accordance with the by-laws of the order. The 
certificate bore notice of this upon its face. There was no agree- 
ment by the society, nor any promise by the husband, that the laws 
should not be altered. In the nature of things they were liable to 
be altered. The designated beneficiary, at the death of the mem- 
ber, thereupon becomes vested with a right to the insurance, which 
can be enforced, if it has not previously been taken away in 
conformity with the rules of the order. Thus, in Holland vs. Tay- 
lor, supra, and in Coleman vs. Knights of Honor (18 Mo. App., 
189), attempts not so made were held to be futile. In this case 
the change was made in accordance with the laws of the order, and 
if the wife had no vested interest in the benefit, we do not see how 
we can say, even as between her and her husband, that he had not 
the right to change the beneficiary according to the terms of the 
certificate. The laws of the order referred to therein evidently 
mean the laws existing when the change is made; not those existing 
when the original certificate issued. The designation was not a set- 
tlement upon her, revocable only with her consent, as in a life pol- 
icy; nor did it amount to an equitable assignment of the benefit, for 
a consideration, as in Swift vs. Association, 96 Ill, 309. In making 
the change the husband did not violate the terms of the certificate 
under which the representatives of the wife claim. 

But it is further contended that, the certificate having been given 
and delivered by the husband to the wife, he could not repossess 
himself of it without her consent; and for this reason the fund, in 
equity, should go to her estate. Assuming the certificate to be the 
subject of a valid gift from a husband to his wife,—which we need 
not decide,—the question remains whether a gift was in fact made. 
Such a gift should be evidenced by convincing, if not unmistakable, 
proof, and of this we are not satisfied. The remarks of the husband 
that he had given the insurance to his wife were true when they 
were made, in the sense that she was then the designated benefic- 
iary; and they do not necessarily import more than this. After he 
had made the change he did not so state, but privately corrected his 


Vou. XVIII.—31. 
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wife when she made a statement to that effect. Neither is the pos- 
session of the certificate conclusive. Possession by the wife is pre- 
sumed to be possession by the husband, where they live together, 
unless it appears to be a possession to the exclusion of the husband: 
Barrows vs. Keene, 15 R. I., 484. Mr. Cosgrove had access to the 
certificate, and took it without asking; thus showing by his conduct 
that he, at least, supposed he still had control of it. We do not 
think a gift is proved. 

It follows from these considerations that the fund must be ad- 
judged to the executors of the will of Patrick A. Cosgrove. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


APPEAL OF BROWN.* 


T. conveyed property to B., who gave four notes as part consideration. B. 
conveyed to his wife, who procured insurance and placed part of the poli- 
cies in the hands of T. as collateral for the indebtedness of B. Afterwards 
B. made an assighment in insolvency and united with his wife in a quit- 
claim of the premises to the assignee. ‘The premises were burned and the 
companies declined to pay T., alleging that the policies were forfeited by 
change of title. Afterwards, without the knowledge of the assured, the 
companies agreed to pay T. the full amount of the policies upon an assign- 
ment to them of his claims against B. The accounts were thereupon 
closed on the company’s books. The claims were presented to the com- 
missiovers in insolvency and allowed in full. On an appeal by the wife 
as a creditor ; 

Held, The the payment was prima facie on the policies, and not made as a 
purchase of the claims, and the amount so — extinguished pro tanto 
the claims. It would be absurd to suppose that nearly their face value 
would be paid for claims against an insolvent. That the policy accounts 
were canceled indicated a payment. If not a payment the transaction 
would be a fraud on the insolvent estate. 


* Decision by Carpenter, J., January 4, 1889. 
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SUPREME COURT OF PENNSYLVANIA. 


SUSQUEHANNA MUT. FIRE INS. CO. 
us. 
ELKINS.* 


Where a mutual company authorizes a party as its agent to deliver the policy 
and receive the premiums, it cannot set up by-laws requiring premiums 
to be paid only to agents duly authorized, and providing that no person 
shall be authorized to act as agent without a prescribed certificate. Such 
by-laws are for the benefit of the company, and may be waived by author- 
izing a party to act as agent who has not received the required certificate. 


James ©. Sevters and Fremmne & McCarren, for Plaintiff in Error. 

C. B. McMicwart, Frank R. Suarrucs, and Atex. P. Conesperry, 
for Defendant in Error. 

Crark, J. 

This suit is upon a policy issued by the defendants December 10, 
1880, to William L. Elkins & Co., against loss by fire on the Bel- 
mont Oil Works, to the amount of $1,575. The contract covered a 
term of one year from December 1, 1880. The fire occurred March 
9, 1881, and the loss apportioned to this policy is $710.36. As to 
this there is no dispute. The policy contained stipulations that 
the company should not be liable on the policy, or on any renewal 
thereof, until the premium therefor was actually paid, and the de- 
posit made; that, if the premium was paid to any person other than 
the duly appointed or authorized agent of the company, such pay- 
ment should be at the sole risk of the assured, and that nothing 
less than a distinct specific agreement, clearly expressed, and in- 
dorsed on the policy, should be construed as a waiver of “any 
printed or written condition or restriction therein.” The policy 
was sent to Crane for delivery to Elkins. The secretary himself 
says that Crane had the right to deliver the policy, and to collect 
the premium. To this extent at least, Crane represented the 
company, for the contract was incomplete until the policy was 
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delivered. Mr. Crane testifies, however, that he was the agent of the 
company for certain purposes. He says, the secretary called to see 
him, and it was arranged that he should send business to the com- 
pany; that, in pursuance of the arrangement, he did send applica- 
tions for insurance, subject to their approval; that they wrote up 
the policies, and sent them to him, as their agent and representa- 
tive; that it was part of the understanding that he was personally 
liable to the company for the premiums on policies sent to him, and 
that the company looked to him for these premiums, or for a return 
of the policies; that he credited the company on an account with 
the policies received, or charged himself with the premiums, and 
that the company and he settled about the 15th of every month. 
All this was explicitly and positively denied by Huntzinger, the 
secretary of the company, who says that Crane was not the agent 
of the company for any purpose whatever; but the veracity of the 
witnesses, and the conflict in the testimony, was for the jury, and, 
adopting the verdict as a finding of the fact, it cannot now be ques- 
tioned that Crane was an agent of the company, “ duly appointed or 
authorized” to deliver the policy and receive the premium. But 
the company has offered in evidence certain by-laws of the com- 
pany, with reference to which the policy was made and accepted, as 
follows: “Sec. 10. All general and local agents or surveyors shall 
be appointed by the secretary, and shall be furnished with a certif- 
icate of his or their appointment, with the seal of the company af- 
fixed thereto, setting forth the powers of such agents; and without 
said certificate no person shall be, or is, authorized to act as agent 
for this company.” “Sec. 24. No insurance, whether original or 
continued, shall be considered as binding until the cash premium 
shall have been actually paid to some duly-authorized and com- 
missioned agent of the company.” “Sec. 42. These, and all other 
by-laws hereafter adopted, shall not be abrogated, modified, or in 
anywise altered or added to, unless at a regular meeting of the 
board of directors, and all by-laws heretofore adopted by this com- 
pany, and inconsistent herewith, are hereby repealed.” While 
these by-laws are declared to be part of the contract, they are not 
any part of the “printed or written conditions or restrictions 
therein,” which, according to the seventh condition of the policy, 
can be waived only by a distinct, specific agreement, clearly ex- 
pressed, and indorsed on the contract. The seventh condition of 
the policy plainly refers, and refers only, to a waiver of any condi- 
tion, printed or written, in the body of the policy. If Mr. Crane, 
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therefore, was an agent of the company “duly appointed, and au- 
thorized ” to receive premiums on policies delivered by him, it in- 
volved no waiver of any condition contained in the policy itself to 
bind the company by his act in so doing. 

It is argued, however, that as the company is a mutual company 
the plaintiff is presumed to be acquainted with the by-laws, and 
therefore had notice by the twenty-fourth section that his insur- 
ance was not binding until the cash premium was actually paid to 
some duly-authorized and commissioned agent of the company. 
The by-laws were made, however, solely for the protection of the 
company; and as we said when the case was here before, the com- 
pany was not bound to adhere to them. If they choose to dispense 
with the protection thus offered, it was competent for them to do 
so. If the company had issued this policy to Elkins, and expressly 
agreed to give him time on the payment of the premiums, taking 
his promissory note for the amount thereof, payable at a future 
day, it would not be pretended, we think, that because the premium 
was not actually paid there was no liability in case of loss during 
the period of credit. Or, if the company had placed the policy in 
the hands of some person expressly for delivery, with instructions 
to receive the premiums, and the premium was paid, and the policy 
delivered accordingly, it would certainly not avail the company 
anything, in case of loss, that the premiums had not been paid to 
“a duly-authorized and commissioned agent” of the company. 
These by-laws were made solely in the company’s interest, and it 
was competent for the company in a particular case to waive strict 
adherence thereto. If, notwithstanding these by-laws, the company 
actually authorized Mr. Crane to act for them in delivering this pol- 
icy, and in receiving premiums thereon, and adopted a course of 
dealing with him wholly inconsistent with its provisions, they can- 
not now set them up to prevent the plaintiff's recovery. This case 
is readily distinguishable from Marland vs. Insurance Co., 71 Pa. 
St., 393; Schaffer vs. Insurance Co., 89 Pa. St., 296; Greene vs. In- 
surance Co., 91 Pa. St., 387; and Insurance Co. vs. Springs Co., 100 
Pa. St., 137,—cited and relied upon by the plaintiffs in error. In 
each of these cases the company rested upon the positive provision 
of the policy that it was not to be binding until the actual payment 
of the premium; and in none of them was the premium paid, or 
pretended to be paid, either to the company or to any of its agents. 
In this case, however, the agency of Crane was established by 
proofs satisfactory to the jury, and there was evidence from which 
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the jury was justified in inferring that the company authorized the 

delivery of the policy and accepted the responsibility of their agent 

in lieu of the security afforded by this provision of the policy. 
The judgment is affirmed. 


++ 


SUPREME COURT OF PENNSYLVANIA. 


HENCH 
Us, 
AGRICULTURAL INS. CO.* 


The policy insured H. payable to T. as his interest might appear, T. being the 
mortgagee. The policy contained a covenant that if the property should 
become incumbered by mortgage, judgment,or otherwise, without the writ- 
ten consent of the company, it should be void. H. afterwards executed two 
judgment notes to a creditor, under agreement that no judgment should be 
entered, but judgment was entered by the creditor, and H. only learned 
the fact after the fire. 

Held, That the policy was avoided by breach of covenant. The violation of 
his agreement by the creditor did not affect the company. 


The facts sufficiently appear in the syllabus. 


W. A. Sponster and Sponster & Market, for Plaintiff in Error. 
W. N. Seert, for Defendant:in Error. 
Paxson, J. 

This case is distinctly ruled by Seybert vs. Insurance Co. (103 
Pa. St., 282), and Insurance Co. vs. Schmidt (17 Ins. L. J., 559), in 
which it was held that a covenant against incumbrances in a fire 
policy is broken the moment an incumbrance falls upon the property 
insured, whether the assured has or has not actual knowledge of 
such incumbrance. In the present case, as in Insurance Co. vs. 
Schmidt, the assured alleged that he had no knowledge of the entry 
of the judgment in question; that in point of fact the holder thereof 
had agreed not to enter it. That is a matter between the assured 
and the person who entered a judgment against him in violation of 
his agreement. What has the company to do with this? It cannot 
be affected by the act of third parties with whom it has no relations, 
and of which it has no knowledge. An assured who covenants 
against incumbrances must keep his covenant precisely as every 
other person, and it is his business to see that no incumbrances fall 


* Decision rendered, October 1, 1888. 
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upon his property. If an additional incumbrance does so fall, let 
him notify the company, and pay the increased premium, if de- 
manded, or make his peace with them in the best way he can. 
Upon his failure to do so, we cannot help him. Ido not see how I 
can make the matter any clearer than was done in the cases cited. 
If the profession do not understand them, it must be by reason of 
my obscure way of stating legal principles. Judgment affirmed. 


eee 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF VERMONT. 


PLATT 


Us, 


PHCENIX ASSURANCE CO., or er 


The declaration contained a special count ona policy of $2,250, on special 
property, alleging damages of $2,000 for which, with costs, suit was 
brought, and also common money counts in assumpsit for $2,000 for 
which, with costs, suit was brought. 

Held, That so far as appeared, $4,000 was the amount in dispute, therefore 
the suit was removable from a state to a Federal court, under the act re- 
quiring the amount in controversy to exceed $2,000. 

* Decision by Wheeler, J., March 14, 1889. 





SUPREME COURT OF PENNSYLVANIA. 


HOME MUTUAL LIFE ASSOCIATION 
Us. 
RIEL er vx.* 


Where the beneficiary of a life policy accepted the policy, and paid the pre- 
miums for years, and the company accepted the premiums and retained, 
without offering to return them. 

Held, in an action by the beneficiary to recover the sum insured, it mat- 
tered not whether her signature to the application was genuine or not. 
She is bound by the statements made therein and warranted to be true, 
and the company cannot claim that the policy is void because the appli- 
cant never signed or authorized the signing of the application. 


* Decision rendered, March 11, 1889. 





Report of Decisions. 


LOWER COURT DECISIONS. 


INCUMBRANCE—DOWER. 


Civil District Court for the Parish of Orleans, State of Louisiana. 


JAMES K. CLARK & CO., 
v8. 
SOUTHERN INS. CO. anp NEW ORLEANS INS. CO.* 


Parol evidence is inadmissible to show that a duly executed, acknowledged, 
and delivered mortgage was not intended, between the parties, to oper- 
ate as an incumbrance upon the property mortgaged. 


A mortgage of property on which the wife may have a dower claim is good as 
against the husband; and, moreover, when the wife subsequently re- 
nounces her dower, the renunciation relates back to the date of the origi- 
nal mortgage. 


Buck, Drvxexspre, & Hart, for Plaintiffs. 
Bayne, Denecre & Bayne, and Cuartes E. Scumipt, for Defendants. 


Kine, J. 

This is a suit on a policy of insurance for $750 against risk of loss 
by fire. The policy contains a covenant against incumbrances in 
the following words: 

“Tf the property herein insured is in any way incumbered at the 
time the insurance is effected, or becomes subsequently incumbered, 
it shall be the duty of the assured tq disclose the fact to the com- 
pany, stating the nature and amount of incumbrances. His failure 
to so inform the company and to obtain its approval in writing by 
indorsement thereon, shall render this policy void.” 

The property insured was situated in the town of Millview, state 
of Florida; it was destroyed by fire. After the issuance of the pol- 
icy, and prior to the loss, one of the plaintiffs, James K. Clark, at his 
own and the domicile of his firm, Savannah, Georgia, on the 16th 
“® Decision rendered, May 20,1889. 2#2£2£2£@«20 °° °¢°¢° + — 
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day of August, 1888, executed, signed, sealed, and delivered to the 
Southern Bank of the state of Georgia, a mortgage for $43,230.00 
with interest, upon the property insured. This mortgage was exe- 
cuted before a Florida commissioner. It was sent by the bank to 
Escambia County, Florida, the county in which Millview is situated, 
and properly recorded against the property insured. It was not 
released at the date of the loss. No notice was given to the defend- 
ant of this incumbrance as required by the terms of the policy. 

Plaintiffs offered parol evidence taken under commission. De- 
fendants objected to so much thereof as tended to prove that the 
mortgage deed, although delivered to the mortgagee, was not to 
take effect until the wife of the mortgagor had renounced her dower 
interest in the property mortgaged. 

Plaintiffs objected to the court considering the defendants’ objec- 
tion on the ground that it came too late, after the return of the 
commission; that it should have been made when the interrogator- 
ies were filed, and not now. The court considers that plaintiffs’ in- 
terrogatories were not framed is such a manner as to lead defendants 
to expect thetestimony elicited; that defendants therefore could not 
then object, but can now. Plaintiffs’ objection is, therefore, over- 
ruled. 

Defendants’ objection is well taken, and the court cannot admit 
the evidence. 

The clause in the policy is a covenant against incumbrances. It 
is an express warranty. It was therefore immaterial whether one 
of the plaintiffs stipulated with the bank that the mortgage should 
not take effect until the happening ofa certain event (the renuncia- 
tion by his wife of her dower rights) or not. The mortgage did 
take effect. It was his act; he executed it and he delivered it to 
the bank. That it was given to the bank under an agreement not to 
record it until the wife renounced her dower, is not to the purpose. 
It is possible he may have his remedy against the bank for any loss 
he may sustain by reason of their breach of faith, but this act of a 
third party can in no way affect this contract of insurance. 

The covenant against incumbrances is a reasonable one. It goes 
upon the theory of an increased risk by reason of incumbrances. 
“Tfa man may incumber his property to its full value and then in- 
sure it to its full value it is easy to see how fire may be turned into 
@ source of profit:” Insurance Company vs. Schmidt, Supreme 
Court of Pennsylvania, Insurance Law Journal, Vol. XVII, p. 559; 
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2 Gray, Mass., 334; 29 Conn., 63; 11 Ohio, 477; 36 Louisiana A. R., 
664-665. 

It is contended by plaintiffs that, under the laws of Georgia, 
where the mortgage was made, and, under the laws of Florida, 
where it was executed, it was not completed and fully executed un- 
til the wife had renounced her dower rights. 

The court understands the law of Georgia to be that the wife’s 
dower is a “severe dormant incumbrance upon real property lim- 
ited to the lands whereof the husband dies seized.” Hence a mort- 
gage may be granted by the husband alone, free of any dower claim 
of the wife: Kent, Vol. 4, p. 41 and 42; 14 Georgia, 145; 47 
Georgia, 445. 

Under the law of Florida, if the wife does not renounce her dower 
the mortgage is nevertheless good, so far as the husband is con- 
cerned, but the wife will still retain her dower interest in the lands, 
even after foreclosure. In other words, the mortgagee would sim- 
ply occupy the position he would here in Louisiana if the wife had 
not renounced her legal mortgage for the security of her marital 
rights: McClellan’s Florida Digest, p. 765, Sec. 1, 2, and 3; p. 215, 
Sec. 6, 8, 9, and 12; p. 478-479. 

But the wife in November, 1888, did renounce her dower rights; 
her act of renunciation reverts back to the date of the act, and cures 
all defects and gives the mortgage full force and effect from its date: 
R. C. C. Louisiana, Art. 2041. 

Between the Southern bank of Georgia and plaintiffs, this mort- 
gage was complete and binding in every respect under the law, and 
was an incumbrance upon the property insured, placed there by 
plaintiffs in violation of the policy sued on. It renders the policy 
void. Courts must enforce contracts, and hold the parties thereto 
strictly to them. It is the law they have made for themselves. 

Judgment for defendant. 





Lockwood vs. Bishop. 


TITLE TO WIFE’S POLICY. 


Supreme Court of New York.—Special Term, 1876. 


LOCKWOOD 
vs. 


BISHOP. 


Nathaniel C. Bishop, in 1848 insured his life for $25,000, ‘‘ for the sole use of 
his wife Sarah and children.” The policy further provided that in case 
of the prior death of the wife, the insurance should ‘ be payable to their 
children.” Several children had been born, of whom one was surviving 
at the date of the policy, and is the plaintiff in this case. ‘The wife sub- 
sequently died, and Bishop married again. One son was born of the sec- 
ond marriage, who is the defendant; and who claimed to share in the 
policy. 


Held, That the daughter by the first marriage was entitled to the entire 
amount. 


Held, That voluntary payments by the second wife to keep the policy alive, 
would not give her a lien on the proceeds. 


The following decision, relative to a question which has rarely been litigated, is published 
by request. The facts sufficiently appear in the syllabus.—Epb. INs. LAW JOURNAL. 


Van Vorst, J. 

In determining the claims and rights of the two children of this 
fund, the intention of the father at the time the insurance was 
originally effected, must control; and such intention must be gath- 
ered from the words of the policy itself, by which the right of each 
must be settled. Subsequent relations, events, and actions cannot 
change the direction of this money, unless contemplated by the 
policy, nor unless the sum was made dependent upon and to be 
controlled by them. The bare fact that the premiums were contin- 
ued to be paid, and the policy kept in force by the assured after 
the death of the first wife and up to his own decease, and that, not- 
withstanding he had in the interval married again and had another 
child born to him in such second marriage, cannot divest the child 
of the first marriage of her right to the whole sum assured. If, by 
the terms of the policy, upon the death of her father and mother, 
this money was designed for her sole use as in no way other than by 





492 Report of Decisions. June, 


the payment of the premiums, could that right have been preserved, 
such subsequent payment of premiums by the assured should be 
deemed to have been made to secure to the beneficiary provided for 
the amount of insurance, and not to let in another, neither named 
nor contemplated by the policy. 

The policy was issued for the sole use of his wife Sarah and chil- 
dren. As neither the assured nor his wife had any children before 
that marriage the assurance must have been effected for the sole 
use of the then wife and child, and any children which might there- 
after be born of that marriage. Although the death of the wife 
in the lifetime of the assured was contempiated as an event which 
might occur, the consequences of such death are provided for in 
these words: “then the amount of this interest shall be payable to 
their children;” that is the same child before contemplated, or child 
of the assured and his wife Sarah. The child born of the second 
marriage, an event unprovided for by the terms of the policy, can- 
not come within the meaning of the term “ their children,” the con- 
clusion must follow from the word “their ” finally used, and it must 
be held to qualify the word their in the former part of the policy 
as it is when this term is last used. Had the assured intended to 
provide for children born to him after the death of his wife Sarah, 
the proper words to have used in such connection would have been 
“his children;” they would have been his children, but could not 
properly be their children, speaking of the husband and wife named 
in the policy : Greenfield vs. Mass. Mut. Life Ins. Co., cited by the 
defen lant and referring to in Bliss on Life Ins. (2d ed., page 572), is 
not in conflict with these views. An examination of that case shows 
that after date of the policy and at the time of the death of the as- 
sured, there were no children of the joint bodies of Fanny and 
John Gréenfield. When the policy was issued, the husband and 
wife each had children by a previous marriage, and the husband an 
illegitimate child. 

Pratt, J.—Holding that as there were no children of Fanny 
Greenfield, the words, their children, must have been used by John 
Greenfield to designate his children and her step-child, differs 
wholly from the one now considered. As at the date of this policy 
as well as at the death of her mother, the plaintiff was the only 
child of the assured and his wife, Sarah. 

The remaining question to be determined arises from the claim 
set up in the answer in favor of the mother of the defendant, and by 
her assigned to him; it is plead as a counter-claim in support of 
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this claim. The mother of the defendant testifies that shortly after 
her marriage with the assured, and before the birth of the defend- 
ant, the assured gave her the policy to “ keep alive” for the benefit 
of the child; she also testifies that for a period of nearly 
twenty years she had handed the moneys to the husband 
to pay the premiums, and that he had from time to time, 
delivered receipts for such payments to her. There is no 
positive evidence that the husband used the moneys, so 
furnished by his wife, for this purpose, except in one instance. In 
regard to this claim of the defendant, it must be first observed that 
the defendant’s mother acquired no right to the policy or insurance 
money by the delivery of the policy to her; it was not within the 
power of the assured to dispose of this policy or in such manner to 
re-create rights in another to the sum insured to the prejudice of 
the beneficiary, for whose use the policy was originally taken out. 
This has been decided in many cases: Bliss on Life Insurance, 2 
ed., pp. 554. 517; Gould vs. Emerson, 99 Mass., 154; Chapin vs. 
Fellows, 36 Conn., 132; Barry vs Equitable Life Ass’e Society, 59 N. 
Y., 587; Eadie vs. Slimmins, 26 N. Y., 1,17. Whether the money ad- 
vanced to pay the premiums, even though it be conceded that they 
were actually used for such purpose, may be interposed as a counter- 
claim, or as paid by way of lien on the policy, and its fruits is, how- 
ever, quite another question. The learned counsel for the defend- 
ants cites but one case in support of such claim, and that, Dutton 
vs. Willner, 52 N. Y., 312. Butin that case, Willner, who advanced 
and paid the premiums necessary to preserve the policy, was held 
to be the agent of the insured, whose legal representatives were en- 
titled to the sum insured, and as the insurance was, in fact, for the 
benefit of the personal estate of the assured, it was inequitable that 
the moneys paid by Willner to keep the policy in force, should not, 
as against the estate, be allowed to him. Had the premiums been 
advanced and paid by the mother of the defendant at the request of 
the beneficiary, there would be justice in the claim of the defendant 
for the moneys alleged to have been advanced by his mother for such 
purpose; the obligation to pay the premium accruing on the policy 
rested on the assured, and after his death his legal representatives 
could make no claim for the repayment of these sums out of the 
amount of the insurance, and I cannot wholly understand how the 
assured could, without the consent of the beneficiary, place another 
person in the position to acquire a lien on the policy or its fruits, by 
inducing such person to advance the moneys to pay the premium, as 
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does the beneficiary. Such third person should not acquire rights 
which the assured or his personal representatives could not acquire; 
it may well be that the defendant’s mother in advancing the moneys 
for the premiums, did so under the conviction that her own son, the 
defendant, was interested in the policy and that he would share in 
the insurance; in this she was mistaken, but the plaintiff, the bene- 
ficiary, did nothing to create such belief or conviction, to induce 
such advances. She had gvod reason to believe that the policy was 
kept in force by the contributions of her father. 

Burridge vs. Rowe (1 Y. & C.,C.C.) is, in effect, that the payment 
of the premiums by a stranger, without a contract with the person 
entitled to the benefit of the policy, gives no title to it, or lien to the 
money. In the eye of the law a person making such payment is a 
mere volunteer. I reach this conclusion, upon this branch of the 
case, with reluctance, and would have been well content could I have 
felt justified in holding that to the extent of the moneys actually ad- 
vanced by the mother of the defendant to pay the premiums, she 
should be indemnified out of the fund in question, or rather, that 
the defendant, as assignee for his mother, succeeded to such claim of 
indemnity, but the authorities in question do not justify it and 
rather remit the defendant to a claim against the estate of his father 
for their recovery. There must be judgment for the plaintiff. 


BROKER’S AGENCY. 


Court of Appeals for the Parish of Orleans, State of Louisiana 


UNION FURNITURE CO., or Granp Rapips, MICHIGAN, Appellant, 
v8. 


NEW ORLEANS INS. CO., Appellee.* 


Where an application for insurance is made out by an agent for such pur- 
pose of the insurer, and the party to be insured states fully to such agent 
all the facts material to the risk, and the insurer is misled as to the char- 
acter of the risk by the failure of the agent to set furth fully and cor- 
rectly in the application the tacts so stated to him, the insurer, in a suit 
against him upon a policy issued upon such ye cannot set up in 
his defense the mistake or misrepresentation of his agent in the applica- 


* Decision by Kelly, J., April 29, 1889. 
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tion, but will be estopped from insisting upon the untruth of such repre- 
sentation as a breach of warranty or misrepresentation by the assured. 


A clause in a policy that ‘it isa part of this contract that any person 
other than the assured, who may have procured this insurance to be taken 
by the insurer, shall be deemed to be the agent of the assured named in 
the policy, and not of the insurer, under any circumstances whatever, or 
in any transaction relating to this insurance,” cannot be held to be 
retroactively operative and effective to transform the actual agent of the 
insurer to prepare an application for insurance into the agent for that 
purpose of the party to be insured. 

The burden is upon the party claiming the benefit of the insurance to 
show the existence of the agency, and that the acts of the agent 
relied upon to charge the insurer are within the scope of his apparent 
authority. 

Courts may take cognizance of the general nature of the business carried 
on by insurance brokers, and of their ordinary professional relations to 
the parties to contracts of insurance negotiated, or sought to be nego- 
tiated, through their intervention, and that those relations are ordinarily 
such that for the purposes of procuring insurances, they act as agents of 
the parties to be insured, but as agents for the insurers, for the purposes 
of transmitting and delivering policies aud collecting the premiums 
therefor, and matters incident thereto; and such it appears from the proof 
in this case were the relations to the parties of the brokers through whom 
the alleged contract of insurance sued on was sought to be negotiated. 
The applications for insurance in this is shown to have been prepared and 
made through the agents for the purpose of the party to be insured, and 
to have so described the property to be insured, and its intended uses 
while insured, as to naturally lead the party applied to for insurance to 
regard the risk to be taken as an ordinary warehouse risk only, and to 
accept it at the rate of premium current for such risks, when if all the 
facts material to the risks had been fairly stated in the application, it 
would have shown the risk to be extra hazardous. No insurance ever 
attached under the policy issued upon this application. Judgment 
affirming. 


Hornor & Ler, for Appellant. 
Cartes E. Scumipt, for Appellee. 


9 


AGENCY OF BROKER. 
Court of Appeals for the Parish of Orleans, State Louisiana. 


SOUTH BEND TOY COMPANY, Appellee. 
v8. 
FIREMEN’S INS. CO., Appellant.* 


1. When a fire policy contains, among other terms and conditions printed 
upon it, a clause that the ‘‘company shall not be liable by virtue of this 
policy or any renewal thereof until the premiums therefor be actually 
paid,” and the policy also, at the time of its delivery to the assured, con- 
tains on its face an express acknowledgment that the premium therein 


* Decision by Kelly, J., February 11, 1889. “ 
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stipulated to be paid has been received by the company, the latter is, in 
the absence of any averment of fraud, error, or mistake, estopped by such 
acknowledgment from claiming that insurance under the policy did not 
attach upon its delivery to the assured by reason of non-payment of the 
premium at or prior to that time. 

Where, under such circumstances, the policy has been delivered and in- 
surance under it has attached, although, in fact, no judgment of premium 
had been then made, the insurer may, upon the demand made for such 
payment, when exigible according to the understanding between the par- 
ties, and the refusal or failure of the assured to make such payment, ter- 
minate the insurance by notice to that effect to the assured, and cancel 
the policy. 

When the insured and the insurer reside in different places, and the con- 
tract between them is made through an insurance broker, and the policy 
is delivered to the insured by him, it has been held by the Supreme Court 
of this state in Michell vs. Insurance Company (10 A, 737), that such 
broker is the proper person to whom to make payment of the premium. 


Courts may take judicial cognizance of the nature of the business carried on 
by insurance brokers and of their ordinary professional relations to the 
parties to contracts of insurance made through them, and that those rela- 
tions are such that for the purposes of transmitting and delivering policies 
to the assured and collecting from them the premiums of insurance, they 
are ordinarily the agents of the insurers, whose allowances to them of 
commissions upon such collections constitute their principal professional 
income. 

Where it appears satisfactorily that the brokers are the paid agents of the 
insurers to make such collections, no form of words in the policies, how- 
ever adroitly contrived, can be effective to transform them into agents of 
the assured to remit the premiums to the insurers. A device of words 
cannot be imposed upon the courts in place of an actuality of facts. If 
corporations are astute in contriving provisions designed to transform 
their agents into agents of those with whom they deal through them, 
courts will take care that such contrivances shall not be used as instru- 
ments of fraud or injustice. Judgment affirmed. 


Cuar.ss S. Rice, for Appellee. 
Bucs, Dinkxexspiet & Harr, for Appellant. 





